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Dear Dr. Melinek:
You have asked for the Ethics Commission’s advice regarding whether your paid
expert testimony in a judicial proceeding in San Mateo County violates the Statement
of Incompatible Activities of the General Services Agency.
The Ethics Commission provides two kinds of advice: written formal opinions and
informal advice. See S.F. Charter § C3.699-12. Written formal opinions are available
to individuals who request advice about their responsibilities under local laws. Formal
opinions provide the requester immunity from subsequent enforcement action if the
material facts are as stated in the request for advice, and if the District Attorney and
City Attorney concur in the advice. See id. Informal advice does not provide similar
protection. See id. Your request to the Commission is threefold: (1) you asked that an
“exception” to the advance written determination be made to allow you to testify in a
civil matter; (2) you assert that the Statement of Incompatible Activities (“SIA”) for the
General Services Agency is not valid; and (3) you request that the Ethics Commission
take action to amend the SIA. Because in request (1) you provided specific facts about
a future activity and are seeking advice regarding your duties under the SIA, the
Commission is treating it as a request for formal advice. Although requests (2) and (3)
are not requests for advice, we will address them in this letter in order to provide you a
complete response.
Background
A. Statements of Incompatible Activities
In compliance with the requirements of Proposition E passed by the voters in 2003, the
Ethics Commission adopted Statements of Incompatible Activities (“SIAs”) for every
City department, board and commission. Each SIA identifies outside activities that are
inconsistent, incompatible, or in conflict with the duties of the officers and employees
of a City department, board, commission or agency. See San Francisco Campaign and
Governmental Conduct Code (“C&GC Code”) § 3.218. The SIA of the General
Services Agency (“GSA”) covers all officers and employees of GSA, including the
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Office of the Chief Medical Examiner (“OCME”). In 2007 and 2008, the Ethics Commission
adopted SIAs for 53 departments, boards and commissions after nearly two years of meet and
confer sessions with the City's public employee labor unions. All SIAs took effect on October 8,
2008.
Section III of the SIA prohibits outside activities, including self-employment, that are
incompatible with the mission of GSA. Subsection III.A sets forth restrictions that apply to all
officers and employees of GSA. Subsection III.B identifies additional restrictions that apply
only to officers and employees in specific positions. The section most relevant to your request is
subsection III.B.3, which establishes the following restriction regarding officers and employees
of the OCME:
No officer or employee of the Office of the Chief Medical Examiner Division may
provide expert testimony in a civil or criminal judicial proceeding unrelated to job
duties, except as authorized by an advance written determination pursuant to
subsection C of this section by the Chief Medical Examiner or his or her designee.
Additionally, section III.A.2 prohibits employees from engaging in activities with excessive time
commitments that would interfere with the employees’ duties.
Under the SIA, any officer or employee may seek an advance written determination (“AWD”) as
to whether a proposed outside activity conflicts with the mission of the GSA, imposes excessive
time demands, is subject to review by the GSA, or is otherwise incompatible and therefore
prohibited by section III of the SIA. An AWD by a decision-maker that an activity is not
incompatible provides the requestor immunity from any subsequent enforcement action for any
alleged violation of the SIA if the material facts are as presented in the requestor’s written
submission. The decision-maker for an employee at the GSA is the director of the GSA, who is
also the City Administrator. If the City Administrator delegates the decision-making to a
designee and if the designee determines that the proposed activity is incompatible, then the
employee may appeal the determination to the City Administrator. This is the only appeal right
set forth in the SIA.
Separately, as noted above, the San Francisco Charter authorizes any person to seek a written
opinion from the Ethics Commission with respect to that person’s duties under provisions of the
Charter or City ordinances relating to conflicts of interest and governmental ethics, including the
SIAs. Any person who acts in good faith on a formal opinion issued by the Commission and
concurred in by the City Attorney and District Attorney is immune from criminal or civil
penalties for so acting, provided that the material facts are as stated in the opinion request. An
employee may seek written advice from the Ethics Commission regardless of whether the
employee also seeks an AWD from the City Administrator or his or her designee. See SIA
§ III.C.1.
B. Your Request for an Advance Written Determination
On December 3, 2010, you sought an AWD as to whether you could provide expert opinion and
possible testimony in a wrongful death civil suit in San Mateo Superior Court Case No. CIV
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4811542, Wolkoff v. AMR/County of San Mateo. The City Administrator designated Dr. Amy
Hart, the Chief Medical Examiner, as the initial decision-maker. On December 12, 2010, Dr.
Hart determined that the proposed activity was incompatible with the SIA. On or about
December 30, 2010, you appealed Dr. Hart’s determination to Ed Lee, the City Administrator.
On February 1, 2011, Amy Brown, who was appointed Acting City Administrator after Mr. Lee
assumed office as Mayor, determined that your proposed activity was incompatible with your
duties as an employee of the OCME and would violate the SIA.
By letter dated February 24, 2011, you filed an appeal with the Ethics Commission. On March
9, after Ethics staff informed you that the City Administrator’s determination is not subject to
appeal under the SIA, you clarified in an email that you are requesting formal written advice
from the Commission pursuant to Charter section C3.699-12.
Discussion
In your February 24, 2011 request, you asked for an “exception” to the AWD, you asserted that
the SIA of the GSA is not valid because your union representative claims that the union was
never provided a copy of the SIA containing the language in section III.B.3, and you requested
that the Commission take action to revise section III.B.3. We address each of these requests in
turn below.
1.

Exception to the AWD

In your email, you ask the Commission to adopt an “exception” to allow you to testify in the
Wolkoff case. But the SIA prohibits the proposed activity. Section III.B.3 provides that unless
the decision-maker determines otherwise, you as an employee of the OCME may not provide
expert testimony in a civil or criminal proceeding unrelated to your job duties. You have
proposed to provide expert opinion and possible testimony in a civil matter unrelated to your job
duties. This you may not do under the plain language of section III.B.3 unless you obtain an
AWD that provides that you may engage in such activity. You sought an AWD, which was
denied by the Chief Medical Examiner, and you appealed that decision to the City Administrator,
who also denied the AWD. For that reason, the proposed activity is prohibited under the SIA.
In an advice letter, the Ethics Commission cannot change or adopt an exception to the SIA that is
inconsistent with the plain language of the SIA. The SIAs may only be amended by a specific
process set forth in C&GC Code section 3.218 and the regulations adopted to implement that
section. Nor can the Ethics Commission substitute its judgment in an AWD request for the
judgment of the authorized decision-maker unless the SIA explicitly provides that authority, and
GSA’s SIA does not so provide. For this reason, and because the AWD process was followed
correctly here, the Commission concludes that the proposed activity described in your request
would violate the SIA.
2.

Satisfying the Meet and Confer Obligations

You assert that section III.B.3 of GSA SIA should not apply to you because the SIA was never
forwarded to your union, the Union of American Physicians and Dentists (“UAPD”), during the
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Ethics Commission’s consideration of it. As a consequence, you claim that the City failed to
satisfy the meet-and-confer obligations under C&GC Code section 3.218, and the SIA is not
legally operative. The records of the Ethics Commission and the Department of Human
Resources demonstrate otherwise.
The Ethics Commission first considered the SIA of the GSA at a publicly noticed meeting on
June 11, 2007. On June 4, 2007, Ethics staff sent notice of the meeting to representatives of all
unions representing affected employees. A copy of the GSA SIA dated June 4, 2007 was
attached to the email. Section III.B.3 in that SIA contained the following language: “No officer
or employee of the Office of the Chief Medical Examiner Division may provide expert
testimony in a civil or criminal judicial proceeding unrelated to job duties, except as
authorized by an advance written determination pursuant to subsection C of this section by the
Chief Medical Examiner or his or her designee.” This language is identical to the language
that appears in the current version of the GSA SIA.
Ethics staff sent the June 4 email to, among others, two individuals with the UAPD email
address, al@uapd.com and pat@uapd.com. These were the email addresses provided by the
union to the City’s Department of Human Resources (“DHR”) as official contacts for the UAPD.
None of the emailed messages bounced back. Contemporaneous with the SIA adoption process
in 2007 and 2008, these two individuals communicated with the DHR on behalf of UAPD, using
the same email addresses. These two UAPD representatives continue to represent the union and
continue to use the same email addresses today. Indeed, one of them is an address you now use
to communicate with your union.
On June 11, 2007, the Commission preliminarily approved the GSA SIA at a public meeting in
City Hall. No representative from UAPD attended and spoke at that meeting.
The Ethics Commission's preliminary approval was only the first step in the adoption of GSA's
SIA. Before final adoption, the law required the City to satisfy meet and confer obligations.
DHR scheduled meet and confer discussions for September 21, 2007 about the GSA SIA with
miscellaneous unions, including the UAPD, that represent employees at GSA. Prior to that date,
on August 20, 2007, DHR sent notice of the meeting to the UAPD via an email addressed to the
two same email addresses referenced above. DHR has informed the Commission that none of
the emailed messages bounced back. On August 21, 2007, DHR also sent notice of the
September 21, 2007 meeting via a facsimile to the UAPD at a phone number provided by UAPD
for the purpose of fax communications. DHR has a confirmation record that the facsimile was
received by UAPD on August 21, 2007 at 8:25 a.m. Both DHR’s email and facsimile messages
explained that any union that was unable to meet and confer on the scheduled date could contact
DHR to request another time to meet; otherwise, the City would consider the failure to make
such a request or to attend the meeting “an unequivocal waiver of the right to meet and confer on
the department’s SIA.” On September 21, staff from GSA, DHR, the Ethics Commission and
the City Attorney’s Office attended the scheduled meeting. No representative from the UAPD
attended; nor did anyone from UAPD request a different meeting date and time to meet. Prior to
final approval of the SIAs, the City held numerous meetings with City unions regarding the SIAs
for all departments and provided notice to each union; several unions sent representatives to
those meetings.
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The Ethics Commission scheduled a meeting to give final consideration to the GSA SIA on
November 5, 2007. Prior to that date, on October 26, 2007, Ethics staff sent notice about the
Commission’s meeting to, among others, the UAPD via email to the two same UAPD email
addresses. Recipients of the notice were informed that a copy of the proposed final SIA was
available to the public at the Commission's office and on its website. At a public meeting on
November 5, 2007, the Commission finally approved the GSA SIA. Again, no representative
from the UAPD attended.
The language of section III.B.3 remained unchanged throughout the process of the Commission’s
initial consideration of the SIA, the meet-and-confer process, and the Commission’s final
consideration of the SIA. The City offered the UAPD several opportunities to participate in the
process, but the UAPD declined to do so. Because the City provided adequate notice of the
meet-and-confer process, it met its meet-and-confer obligations under section 3.218 of the
C&GC Code. The SIA is binding on all employees and officers of GSA.
3.

Amending the SIA

While the Commission cannot consider an appeal of a decision-maker’s determination in an
AWD request, the Commission has the authority to amend any SIA. See C&GC Code § 3.218.
In drafting the SIAs, the Commission worked closely with the management and employees of
each department, recognizing that the department heads often had vital information regarding
what outside activities were incompatible with the department’s mission. Similarly, in
authorizing department heads to approve AWD requests, the Commission recognized that
department heads generally are well equipped to determine whether specific outside activities are
incompatible, inconsistent or in conflict with the mission of their departments. For this reason,
department heads have great latitude in determining whether to grant AWD requests.
In consulting with GSA representatives, the Commission has learned that the City Administrator
does not support a change to section III.B.3. The Commission understands that in making
advance written determinations regarding this provision, the Chief Medical Examiner and the
City Administrator use the following six-question framework:
Q1: Have you been retained to provide, or is it reasonably foreseeable that you will
provide, expert testimony in a judicial proceeding, other than in your official capacity as
an employee of the Medical Examiner’s Office?
Answer to Q1:
Yes. Then ask Q2.
No. SIA § III.A.3 does not apply; no AWD is required. Employee may engage in
the activity.
Q2:
Does the case involve a death, injury or incident that occurred in the City and
County of San Francisco?
Answer to Q2:
Yes. The activity is incompatible. Department Head will deny AWD.
No. Then ask Q3.
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Q3:
Will the case involve a public entity or will the case involve an entity/person that
has a professional relationship with the City and County of San Francisco?
Answer to Q3:
Yes. Then ask Q4.
No. The outside activity is not incompatible. Department Head will grant AWD.
Q4:
Does the case involve the interpretation or review of the findings or work of
another Medical Examiner, Coroner or a person acting as an agent of the Medical
Examiner or Coroner?
Answer to Q4:
Yes. Then ask Q5.
No. The outside activity is not incompatible. Department Head will grant AWD.
Q5: Would your testimony interfere with the City and County of San Francisco’s
professional relationship with the other public entity or entity/person in a manner that
would disrupt the efficient operations or practices of the City and County of San
Francisco?
Answer to Q5:
Yes. Then ask Q6.
No. Outside activity is not incompatible. Department Head will grant AWD.
Q6: Has any party already relied on your ability to testify in the case based on an
agreement you entered into prior to June 2010 to provide such testimony?
Answer to Q6:
Yes. Outside activity is not incompatible. Department Head will grant AWD
No. Outside activity is incompatible. Department Head will deny AWD.
The Commission believes that such a framework is reasonable and provides guidance as to what
outside activities might be considered incompatible or not. The Commission could amend the
SIA to incorporate this framework explicitly, but as long as the department consistently applies
the framework, as it has done here, there is no need to amend the SIA. The Commission finds
the language in section III.B.3 to be precise and clear, not so broad or confusing as to
recommend a revision.
Sincerely,
John St. Croix, Executive Director

By:

Mabel Ng, Deputy Executive Director
S:\ADVICE\conflicts of interest\Misc\11-0309 Melinek\letter to Melinek.doc
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From:

Judy Melinek/ADMSVC/SFGOV

To:

Mabel Ng/ETHICS/SFGOV@SFGOV

Cc:

pat@uapd.com, llim@giccb.com, Jon Smith/ADMSVC/SFGOV@SFGOV

Date:

Wednesday, March 09, 2011 02:11PM

Subject:

SIA/AWD for OCME

History:

This message has been forwarded.

Per our phone conversation today, where you notified me about the procedure regarding approaching
the ethics commission, I am clarifying that I am r equesting advice from the commission on this case in
particular, with the hopes that an exception can be made as there is clearly no conflict of interest for the
City & County of San Francisco. As I notified you in an earlier e mail and by phone, the attorney will be
filing expert disclosure on Friday and I plan to have them disclose me as a witness, but not schedule me
to testify until we have the opinion by the ethics commission. If the hearing process can be expedited, it
would clearly help avoid any further delay and potential damages.
I did speak to my UAPD union representation, Patricia Hernandez, and she is adamant that the specific
SIA language for our division was never forwarded to UAPD for a meet and confer; she said that they
have requested proof from DHR that it was forwarded to them and this proof has never been provided. I
suggest you contact DHR and check your own records as you told me you would do, since an absence of
notification of our union, UAPD, would undermine the validity and enforcement of the SIA.
I stand by the request in my letter (attached) that the ethics commission revise the SIA language for our
department to language that is clearer and less subject to arbitrary interpretation and implementation.
Our union representatives are looking forward to discussing with you alternate language.
(See attached file: AWD denial appeal to EC with docs.pdf)

Judy Melinek, M.D.
Assistant Medical Examiner
Office of the Chief Medical Examiner
850 Bryant Street
San Francisco, CA 94103
Work: 415-553-9007
Cell: 415-760-1673
Fax: 415-553-1650
Attachments: Save All to a Lotus Quickr Place...
AWD denial appeal to EC with docs.pdf | Save to a Lotus Quickr Place...
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