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______________________________________________________________________
Zachary Nathan, an architect who was appointed in December 2009 to serve as a
member of the Access Appeals Commission (“AAC”), has requested a waiver from
section 3.224 of the San Francisco Campaign and Governmental Conduct Code
(“C&GC Code”) so that he may engage in compensated advocacy on behalf of other
persons before a City officer or employee. In the event that Mr. Nathan must resign
from his service on the AAC, he has also requested a waiver from the one-year postemployment communications restriction under C&GC Code section 3.234(a)(2). The
Ethics Commission has calendared Mr. Nathan’s requests for consideration at its
meeting on March 8, 2010. As discussed below, staff does not believe that section
3.224, as currently written, permits the Commission to consider a waiver request by
Mr. Nathan. However, staff recommends that the Commission grant his request for
waiver from the one-year post-employment ban.
A.

Waiver from Compensated Advocacy Ban

San Francisco Building Code section 105A.3.2.1 requires that the seat occupied by Mr.
Nathan be filled by someone who is a “public member.” The Building Code does not
define “public member.” Webster’s New College Dictionary defines “public” as “of,
belonging to, or concerning the people as a whole; of or by the community at large,”
and staff understands that the Building Inspection Commission appoints individuals to
that seat on the AAC without requiring that the appointee represent any particular
profession, trade, business, union or association.
C&GC Code section 3.224(c) states that the Commission may waive the compensated
advocacy ban for any officer who, by law, must be appointed to represent any
profession, trade, business, union or association. Despite the fact that Mr. Nathan may
have expertise in relevant areas, the person in the seat he holds on the AAC is not
required to represent any profession, trade, business, union or association, and is not
required to be experienced in construction or any other relevant field. Because he does
not meet the eligibility criteria for a waiver, staff concludes that he is not eligible to
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seek a waiver from the compensated advocacy ban under current law. Therefore, staff concludes
that the Commission should not consider Mr. Nathan’s waiver request.
Based on staff’s conversations with Mr. Nathan and the staff of the Building Inspection
Commission that is charged with recruiting AAC members, staff recommends that the
Commission consider amending section 3.224(c) to allow any person who serves on a board or
commission to request a waiver from the compensated advocacy ban, so long as there is
demonstrated need for service by such individuals on those boards or commissions. Details
regarding this proposal can be found in staff’s memo accompanying the proposed amendments
(item VII on the Commission’s agenda).
B.

Waiver from One-Year Post-Employment Communications Ban

In anticipation of the denial of his compensated advocacy waiver request, Mr. Nathan intends to
resign from the AAC. Once he resigns, he will be subject to the City’s post-employment
restrictions, including the one-year prohibition on lobbying one’s former department,
commission or unit of government. In a request for formal written advice, Mr. Nathan sought
clarification about the applicability of the one-year post-employment restriction to members of
the AAC – namely, whether the restriction would prohibit him from advocating before the entire
Department of Building Inspection (DBI) or just before the AAC. At its March 8, 2010 meeting,
the Commission will consider a draft advice letter, which concludes that an AAC
commissioner’s “unit of government” for purposes of the one-year ban is the DBI rather than the
AAC. Should the Commission agree that the applicable unit of government is the DBI, Mr.
Nathan has requested a waiver of the post-employment restriction.
C&GC Code section 3.234(a)(2) provides:
2) One-Year Restriction on Communicating with Former Department.
(A) No current or former officer or employee of the City and County, for one year after
termination of his or her service or employment with any department, board, commission,
office or other unit of the City, shall, with the intent to influence a government decision,
communicate orally, in writing, or in any other manner on behalf of any other person
(except the City and County) with any officer or employee of the department, board,
commission, office or other unit of government, for which the officer or employee
served.
This revolving door provision is one of the City’s post-employment laws, which were enacted to
protect the integrity of government decision-making by preventing a City officer or employee
from using his or her influence or knowledge, gained as a public servant, to advance private
interests at the expense of the public. Section 3.234(a)(2) accomplishes this goal by providing
for a one-year “cooling-off” period during which a former officer or employee is prohibited from
communicating with his or her former colleagues on behalf of another to influence governmental
decisions.
Because there may be circumstances when the application of the post-employment provisions is
not appropriate necessary to protect the integrity of government decision-making, C&GC Code
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section 3.234 permits the Commission to grant a waiver from the post-employment restrictions if
the Commission determines that granting a waiver would not create the potential for undue
influence or unfair advantage. See C&GCC § 3.234(c).
The Commission may grant Mr. Nathan’s waiver request only if the Commission determines that
granting the waiver would not create the potential for undue influence or unfair advantage. See
id. In making the determination, the Commission may consider: (1) the nature and scope of the
communications the former officer or employee will have with his or her former department,
board, commission, office or unit of government; (2) the subject matter of such communications;
(3) the former position held by the officer or employee; (4) the type of inside knowledge that the
former officer or employee may possess; and (5) any other factors the Commission deems
relevant. See Ethics Regulation 3.234-4(4).
As indicated in his letter, Mr. Nathan is a sole proprietor of a two-person architectural business
in the City; he has one not-yet licensed draftsperson who serves as an intern. In order to practice
his profession, he must meet personally with staff at the DBI, as well as other City agencies, in
order to discuss his projects. As an architect, Mr. Nathan presents drawings related to projects to
DBI and other agencies and communicates with employees of those agencies regarding
compliance with applicable codes. Seventy percent or more of Mr. Nathan’s business involves
projects under the jurisdiction of DBI.
Mr. Nathan was appointed to serve on the AAC in December 2009. If he retires from the AAC
after the Commission’s March 2010 meeting, he will have served approximately three months, a
duration of service that is unlikely to create the potential for undue influence or unfair advantage.
As noted in the letter to the Ethics Commission from Rick Halloran, the Secretary to the AAC,
the AAC “is a relatively small commission that hears accessibility issues on a case by case basis
and generally has no influence on law or policy. The commissioners’ positions are not highly
visible.” Mr. Nathan notes that he does not seek a waiver from communications with the AAC,
the commission on which he actually served and over which he likely holds influence. But, as
discussed in the advice letter, Mr. Nathan’s “unit of government” for purposes of the postemployment ban is the DBI. So Mr. Nathan seeks a waiver to allow him to meet with DBI
employees as an architect on behalf of his clients during the year following his resignation.
Because Mr. Nathan’s interactions with the DBI over the years have been those of an architect
meeting with DBI employees to explain his drawings, and he has had only minimal contact with
DBI employees in his role as an AAC commissioner, it is not likely that Mr. Nathan would have
any unusual influence over DBI employees as a result of his service on the AAC. Thus, staff
believes that the possibility of favoritism or undue influence would be minimal.
For these reasons, staff recommends that the Commission grant Mr. Nathan’s request for waiver
from the one-year post-employment ban so that he may pursue his vocation when he resigns
from the AAC.
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