CITY AND COUNTY OF SAN FRANCISCO OFFCE OF THE CITY ATTORNEY

DENNIS J. HERRERA JON GIVNER
City Attorney Deputy City Attorney

DIRECT DIAL: {415) 554-4694
E-MAIL: jon.givner@sfgov.org

MEMORANDUM
‘ 'I_'O: MEMBERS, San Francisco Ethics Commission
CC: JOHN ST. CROIX, Executive Director

FROM: Jesse Capin Smith (‘5%
' Chief Assistgnt City Attomey

Jon Givner
Andrew Shen
Deputy City Attorneys
DATE: January 5, 2011
RE: Retention of Qutside Counsel for Advice Regarding the 2011 Mayoral Election

Consistent with City Attorney Dennis Herrera's August 27, 2010 memorandum regarding
legal advice on matters concerning the 2011 mayoral election, we recommend that you retain
outside counsel to advise the Ethics Commission, in place of this Office, on legal issues relating
directly to that election. A copy of the August 27 memorandum is attached for your reference.

As discussed in section IV of that memorandum, we have a reciprocal relationship with
three public law offices with expertise in municipal law: the Oakland City Attorney, the Santa
Clara County Counsel, and the San Mateo County Counsel. Since the issuance of the August 27
memorandum, the Board of Supervisors has retained the Santa Clara County Counsel to provide
advice regarding mayoral succession, and the Elections Commission has retained the San Mateo
County Counsel to assist in election matters that relate directly to the 2011 mayoral election.
Because of its expertise in campaign finance, the existence of a public financing program in
Oakland, and the interest in distributing the relevant work among outside counsel, we
recommend that you retain the Oakland City Attorney's Office, which has agreed to provide its
legal representation without charge. We understand that Supervising Attorney Mark Morodomi
will primarily handle your questions, although he may assign tasks to other deputies in the office
as needed. Mr. Morodomi has extensive experience with state and local campaign finance laws,
and we believe he and his colleagues would be appropriate counsel for the Ethics Commission.

The contact information for Mr. Morodomi is as follows: Mark Morodomi, Supervising
Attorney, Oakland City Attorney's Office, 1 Frank Ogawa Plaza, 6th Floor, Oakland, CA 94612;
phone (510) 238-6101.

et Mark Morodomi, Supervising Attorney, Oakland City Attorney's Office

Civy HALL + 1 DR, CARLTON B, GOODLETT PLACE, ROOM 234 - SAN FRANCISCO, CALIFORNIA 94102
RECEPTION: {415) 554-4700 FACSIMILE: (415) 554-4745
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CITY AND COUNTY OF SAN FRANCISCO &+ OFFICE OF THE CIfY ATTORNEY

DENN!SJ HERRERA

- Clty Atforney .
v - , .+ DIRECTDIAL: (415) 554~4748
' : o " E- MAIL . tara.colins@sfgov.org

MEMORANDUM

TO: | . MAYOR GAVIN NEWSOM : ‘

’ MEMBERS, San Francisco Board of Supervisors
MEMBERS, San Francisco Elections Commission *
MEMBERS, San Frandisco Bthics Commission -

- ANGELA CALVILLO Clerk of the Board of Supervxsors ,
JOHN ARNTZ, Director of Elections
JOHN ST. CROIX Executiye-Pirector, Bthics Com:mssmn

FROM:  DENNIS J. HERRER;

. City Attorney
DATE:  August 27, 2010 ,
RE: - Legal Advice.on Matters Concemmg the Mayor s Race -

Yesterday I took the first steps to raise funds as a poss1ble candldate for the Mayor of San :
Francisco. During the campaign, I will continue to serve as'the City Attorney for the City and -
County of San Francisco. 'This memoranduii explams the City Attorney’s Office’s policies
regarding 1epresentatlon of the City during the Mayor’s race. Following a short period of
administrative transition, the policies described in this memorandum will apply driring the period
(the “Campaign Penod”) beginning September 10, 2010 and ending at the conclusion of the
campaign, which I anticipate will be the day the Board of Supervisors (the “Board”) declares the
results of the November 8, 2011 election. - )

Summary

- Unider the San Francisco Charter, the C1ty Attorney s Office’ prov1des a range of 1ega1
‘ adv1ce and representation to the City’s officers, departiments, boards and commissions, mcludmg
advice regarding electionsand campaign finance. Due to my decision to be a.candidate in the -
Mayor’s race, I intend to. limit inyolvement of the City Attorney’s Office and not personally
participate in legal advice about matters related to elections and campaign requirements during
the Campaign Period. To avoid even the appearance of any conflicts. of 1nterest ‘r.he City '
Attorney’s Office has Implemented the following protocals.

First, when a legal question directly involves the election or campalcrn for Mayor, the
City Attorney’s Office will not handle the matter. Tnstead, the City will retain outside counsel
for advice and assistance, preferably from other public 1aw ‘offices. ‘The City Attorney’s Office .
has already made prehmmary arrangements with three local public law offices to advise City
. departments-about the ]muted range of jssues directly mvolvmg the election and-campaign for .
Mayor. This arrangement is consistent with past practices; my Office has.a standing reciprocal
. agreement with other local law offices to provide legal support at no cost in situations like this.

Second, when a legal quesnon involves elections or campaigns but does not dlrectly N
inyolve the election or campaign for Mayor, the City ‘Attorney’s Office will handle the matter, |
: but I will not parti¢ipate in'the, mattey duririg the Campaign Penod ‘Within the next week, the .
. v o Office will estabhshiaxscreem $0+ that I Wﬂl not be.involved i 1n any legal advxce regardmg the

1. !.
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CITY AND COUNTY OF SAN FRANC!SCO

OFHCE OF THE CITY ATTORNEY

) Memorandum
DATE: August 27, 2010 ,
PAGE: .2 '
RE: . Legal Advme on Mattels Concerring the Mayor $ Race

Novémber 2011 election or campzugns, nor for that matter w111 I be mvolved in any legal advxce
about the upcoming November 2010 election or campalgns ' o

. Third, for all other matters, the City Attomey s Office will continue to represent the Clty' )

- with my full involvement. Except in the two circumstances described above, I will remain

actively involved in decisions regarding huganon leglslanon, Contcacts legal advu:e
mvesﬁgahons and clzums . .

, : - . Discussion
L The Role of the City Attorney
As described in Charter section 6. 102 the City Attorney is the legal counse[ for the Clty §

. In that capacity, the City Attorney oversees an Office that represents the City, including its

officers and employees, in litigation; drafts and approves legislation and contracts; and prov1dés
legal advice to the City and its commissions, officers and employees. See S.F. Charter § 6.102. -
The Office regularly advises the Department of Elec’uons, ‘the Eléctions Comnnssmn, the Fthics -

. Commission, the Board and.the Mayor’s Office, each of whith plays a role in funding, oversight

and adm:mstratlon of local elections. The City Attomey s Office regularly advises those
agencies on a range of mattefs, some that are specific to election’s,or campaigns and others that - |
relate to general admiinistrative matters that all City deparfments face. The general - -
administrative advice includes legal advice about notice and agenda requirements for public
meetings, responses to pubhc records requests, the City’s contractmg process, contract
admlmstratlon, personnel issues, and other similar sorts of matters.-

- The Office’s advice and représeéitation on election- and campalgn-related matters varies

' depending on the circumstances, and typically include the following:

® Department of Elections and Elections Commission: The Office provides adv1ce
-~ regarding federal, state.and Tocal elections. Taws; ‘represenits the City inelectionrelated -
. litigation;-and ass1sts in drafting ‘matetials for pubhcation in the Voter Information .

Pamphlet

.o Ez‘hzcs Commission: The Office adv1ses on the apphcatlon and mterpretanon of local
and state'laws regarding campaign finance regulation, and drafts ordinances and -
regulations governing campaign finance and campaign conduct. In administrative
enforcement proceedings alleging violations of campaign laws, the Office provides .
advice to the Commission and its staff. The Office also represents the City in
‘llhganon regarding campaign finance matters

.. ® Board of Supervisors and Mayor; The Office drafts leglslatlon and adwses on legal
issues raised by proposed legislation regarding campaigns and elections, including
- amendments to.the City Charter; the City’s Campaign Finance Reform Ordinance
. (*CFRO”) and the City’ s‘Mumc1pal Elections Code (“MEC”). The Board has the .
authority to place measures on the ballot, and this Office usually drafts or approves
those measures as to form and advises-the Board and the Mayor regarding that
 PIOCESS. Alse, the: ‘Mayor or four or more individual members of the Board may
L =.':': submit a pohcy ‘measnréior ordinance to the voters, and this Office Sometires drafts
o i tHose measuresaiid: advises the Mayor and Board about them, thduighi we do not
‘.. .y, approve them as to(formn ‘This Office also p10v1des advicé on, budoetmy tatters’
it vy 1 i relation to thel adSption ofithe budget and the City’s funding of the Department of .
f- .1t i Blettions 'and Elections Comnrnssmn and the Bthics Comumission, . '

1




CITY AND COUNTY aF SAN FRANCISCO o OFFICE OF THE CITY ATTORNEY

, , Memorandum

. DATE:  Angust27, 2010 L
PAGE: 3 ' o
RE: Legal Advme on Matters Concermng the Mayo1 ] Race g

® C'u‘y Aﬁomey § Oﬁ‘ice In addmon to its'role adv1smg and represenmng City
departments, the City Attorney’s "Office also has independent obligations regarding
.certain matters impacting elections and campaigns. For instance, the City Attorney
drafts a title and summary for each proposed local easure circulated in an initiative
_ petition (Cal. Elec. Code § 9203); prepares the bz tquestmn for most local .
- measures that appear on the City ballot (MEC § 510); reviews proposed formal
B opinions from the Ethics Commission and determines whether fo concur in their
conclusions (S.F. Charter § C3.699-12); and determines whether to investigate and
" prosecute complaints of campaign finance v1olat10ns (S.F. Charter § C3.699-13(a); -
-"CFRO §'1.170(0)). - :

_ I The City Attorney’s Office and the 2011 Election’

‘ As City Attorney, I am respons1ble for-ensuring that every C1ty officer, department, board .
and commission receives the Highest quality legal 1epresentat10n and my mayoral candidacy will
not interfere with that goal. - During the Campaign Period, I will take the following steps to :
ensure-that the City continues to receive that highest quality legal replesentatlon and toavoid -

- even the p0531ble appealance of conflicts of interest.

A. . Matters That Dlrectly Involve the Mayoral Election or Campalgn

During the Campalgn Period, the Clty Attorney s Office will not handle legal quesnons )
that directly involve the mayoral election or campaign. As section IV of this memorandum - . « -
explains further, the affected departments should select outside counsel in advance to advise or
represent them in those rmatters, consistent with past practices. S

The followmg examples illustrate when an affected department should rely on outside

| 'eounsel ' These examples, and each of the examples listed in the remaining sections of this

merioratdut, are For illustration. 1 purposes “only, and are hot infended a5 ad exhausmve Tist of
poss1b1e issues. . X

Example 1 — Election questzons regardzng Mayoml candzdates The Depaltment of

Elections has a legal question concerning the ballot des1gnat10n candidate qualification
statement, nomination.docurments or electioneering activities of a candidate for Mayor.
Because this question pertains specifically to the election or campaign for Mayor, the
City Attorhey’s Office will not handle the matter. '

. Example 2 — Campaign fmance questzons regarding Mayoral candzdaz‘es The Ethlcs
Comimission has a legal question regarding the application of campaign finance laws.to a.

' particular candidate for Mayor, such as: (a) whether the candidate qualifies for the City’s

. partial public fmancmg program; (b) whether a particular mailer supports or opposes the
candidate, potentially increasing the candidate’s spending limit; (c) whether a political .
expenditure was independent or was coordinated with the candidate’s campaign; or (d)

* whether the candidate used public funds for a lawful purpose. Because these questions
pertain spécifically to the election or campalgn for Mayor the C1ty Attomey s Office will
not handle the matters.

nin !‘Example 3= Complamts leed with Ez‘hzcs C’ommzsszon allegmgfvzolanons in rhe mayoral IEEEE
b cogmpaign.-The Ethies Cominigsion reteives a complaint alleginga viclation:of the locab. . i
canpaign finarice laws by a candidate for Mayor or by a committee supporting or
¥ opposing a candidate for Mayor The Comtnission’s staff seeks legal advice régarding
+ + 'how to prosecute the coniplainti Because these questions pertain specifically to the

" election or campzugn ifor. Mayor, the. C1ty Attorney 8 Offlce will not handle the. matte1 o
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Memorandum .
DATE: . August 27, 2010
PAGE: -4 o | o
RE: Legal Advice on Matters Concerning the Mayor’s Race

For these matters where the City Attorney’s, Office will not be providing legal advice,
outside counsel will handle the matter during the Campaign Period. In each siich instance, the
outside counsel may contact the City Attorney’s Office to inquire whether this Office has any
existing materials, such as previously-issued memoranda or reséarch files, that could be relevant

. to the issue at hand. Neither outside counsel nor my staff Wﬂl involve me 1n any of, these
_informational i mqumes and exchanges

Also, if any such matter is still pendmg after the Campawn Period ends, this Ofﬁce will

 re-evaluate. whether tse of outside counsel is still needed.” That determination will dépend on

whether the acts: alleged in the complamt involved or affected my campaign.

B. . Matters Involving Elections or Campalgn Conduct That Do Not Dir ecﬂy
Involve the Mayoral Election or Campaign.

When a legal question does not directly involve the élection or campaign for Mayor, use
of outside counsel is not necessary. In those circumstances, the affected City department will
consult as usual with the City Attorney s Office. But to avoid even an appearance of a conflict

- of intetest, I will not participate in matters involving elections or campaigns during the

Ca.mpa:tgn Period. The City Attorney’s Office will adopt 4 screen, memorialized in writing, so
that the deputies handling general election and. campaign matters regardmg the November'2010

-and 2011 elections do not communicate with me about these matters. The screen will also apply

to the Office’s. Managing Attorney, Marisa Moret: Chief. Assistant Jesse Smith will supervise the -
deputies handling the matters and will have final authority for the Office’s decisions:

The followirig examples illustrate when the Office wﬂl screen me from pmtlclpatmg in

. adv1ce about elections or campalgn conduct during the Campa.lgn Period:

. AExampZe 1 — Election law quesz‘zons The Depattment of Elections has legal questlons
-concerning () the qualifications, nomination documents or electioneering, activities of a
. candidate for another City office, (b) thie process for qualifying, withdrawing or
resubmitting ballot measures, or (c) operaﬁonal issues such as certification of the City’s
voting system, operation of satellite voting locations for early voting, or implementation
of laws regarding voter registration. These questions do not pertain spemﬁcally to the
* election or campaign for Mayor, so the City Attorney’s Office will handle the matters
" without my participation during the Campaign Period.

Example 2 — Campaign finance questions. The Ethics Commission hds a legal question

about interpretation of campaign finance laws like the City’s contribution limits or

disclosure rules, or about the effect of a pending appeals court case on the City’s public

financing system. The question is not related to any particular candidate or race. This

question does not pertain-specifically to the election or campaign for Mayor; so the City
‘ Attomey s Office will handle it without my participation during the Campaign Period. -

, Example 3.— Tasks related to ballot measures. The City Attomey s Office is responsible
for preparing the title and sumiary for - proposed ballot measures and for prepmmg ballot
.+ questions for measures that have qualified for the ballot. A designee of the City - :
.- Atforney’s Office alsoisits as an ex officio mernber of the Ballot Simplification” . . . -
© « Committee. and prepares. an. initial draft, dwest for each measure that the Committee , - '
i-considers. Thesé tasks. dg- net pertain. specxﬁcally to the election of campzugn | for Mayor, 5770
s the City Attorney’s @fﬁce will handle them w1thout my pamcxpatxon durmg the .’:,'- e
CampalgnPerlod B ' ' . o TR
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Memorandum
DATE: = Angust 27, 2010
PAGE: : 5
- RE: Legal Adv1ce on Matters Concemmg the Mayor 8 Race ¢

Example 4 Lzz‘zgaz‘zon regardzng elections or campazgn finance.” A lawsuit is filed

against the City chaﬂengmg the City’s voting system, ballot materials, or the application

of the City’s campaigu finance laws. The litigation does not specﬁlcally pertain to the
_election or campaign for Mayor, so the City Attorney’s Office will handle it W1thout my
. participation during the Campaign Period. : ,

- Example 5 — Elections or campaign fznance Zegzslaz‘wn The Board or the Mayor seeks
assistance drafting legislation to amend the Charter, the CFRO, or the MEC in a way that

~ wotld affect local campaigns or elections, or segks legal advice about such legislation
while it i§ pending, Or, similarly, the Ethics Commission seeks assistance drafting
regulations to interpret the CFRO, These. questions do not. pertain specifically to the
election or campaign for Mayor, so the City Attorney’s Office will handle them w1thout
my participation during the Campaign Period. -

Example 6 — General advice to Department of Elections, Elections Commission and
Ethics Commission. The Department of Elections, Elections Commission or Ethics
Comrmssmn has a legal question concerning one of the general laws that govern all City
agencies, such as a law governing public meetings, public records, contracting, or
personnel. In most circumstances, because this advice could impact the City departments
responsible for oversight of local elections and campaigns, the City Attorney’s Office
will handle it without my part1c1pat10n during the Campaign Period. :

- C . Matters That Do Not Involve Electxons or Campaign Finance

Most of this Offlce s legal work is unrelated to our advice regarding elections and
campaigns, When a legal question does not involve the November 2010 or Novemiber 2011
eelection or campaign and election issues in those years, the affected Clty departments will
- consult as.usual with the City Attorney’s Office. I will continue my involvement and remain the
- final dec131on~maker for the Office. For example, for 4ll such matters, the Office will continte to
draft leglslatlon and approve it as to form, provide legal opinions upon request, represent boards
and commissions in public meetings, represent the City in litigation, and provide advice to
. officers, departments boards and commissions on a wide variety of matters. The following
‘examples illustrate the type of matter that the Office will handle without any screen.

Example 1 — Legz.s'lazzon A member of the Board requests that the City Attorney s

Office draft legislation on a matter unrelated to elections or campaign finance. The
.legxslatlon will address a controversial topic that could be a matter of policy debate in the
campaign for Mayor. Because the legislation does not involve elections or campaigh
conduct, the City Attorney’s Office will handle the matter with my involvement. This - -
approach is consistent with past practice in campaigns where my predecessms or'I ran for
re-election as City Attorney. Though a sitting City Attorney may state personal pollcy
positions during a campalon those positions do not interfere with the City Attorney’s
Charter role in approvmg Iegislatlon or my professional responsibilities as' City Attorney.

Example 2- ngatzon A lawsuit is filed against the City, or my Office files a lawsuit,
. on a matter unrelated to elections or- campaign finance. The litigation will address a
.* . controyersial topic and T may refer to it in the course of my campaign. Because the
. v, o litigation does notinvolye elections or, campaign conduct the Clty Attorney’s Offiee will - |
"~ handle the matter with my involvement. C

. Exgmple 3 — Redzstrzctmg Following the pubhcamon of the 2010 Ceusus the
: Department of Elections or the Elections Task Force seeks legal advice regarding the .
, appomonment of Superwsonal distriets. Because thJS adv1ce will not affect elections or

\
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. _ Memorandum
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RE: - Legal Adwce on Matters Concernmg the Mayor’s Race

campmgns in November 2010 or November 2011, T will continue to.be in charge of the
City Attorney’s Office’s handling of the matter.

Example 4 — Post—electzon determinations regardmg conﬂzcz‘mg measures. The Voters
adopt two measures in a smgle election addtessing the same subject 1 matter. The City

- Attorney’s Office must review the twb meastres to determine which provisions of the
two measures conflict, if any, and how they should be codified. Because this task
involves statutory interpretation rather than‘elections or campaign conduct the C1ty
'Attorney s Office will handle the matter with my involvement:

Example 5 — General advice to City deparﬂnents A City department that does not
regulate campaigns or elections has a legal question a law governing public meetings,
public records, contracting, or personnel. Because this.advice does not involve elections -
~or-campaign conduct, the Clty Attornoy s Office wﬂl handle the matter with my:
involvement. :

- III. - Determination to Use Outsule Counsel or to Screen the Clty Attorney ‘from
. Participation - . : '

- It may not always be clear which of the categories described above apphes toa pamcular

legal question, During the Carnpaign Period; the detérmination dbout whether a particular matter
should be referred to out51de counsel, handled by the City Aftorney’s Office without my

' participation, or handled by the City Attorney’s Office under my supervision will .depend on the

. facts and circumstances of the sitnation. Chief Assistant Jesse Smith, or any deputy city attorney .
designated by him for particular matters, will be responsible for\makmg these determinations, in
consultation with the department seeking the advice or representauon dnd the Clty ‘Attorney’s
Office’s Ethics and Elections Team.

IV .- Hiring- Qutside Counsel. - o - —

As I mentioned above in thls memorandum, 1t 18 hkely that the Ethics Comlmsszon and
pos31b1y the Department of Elections or Elections Commission, will require ouiside counsel.
From time to time, our Office calls on other public law offices to serve as outside counsel in
particular matters. In return, my Office has occasionally acted as outside counsel for other
localities when their in-house atforneys were nnavailable. This arrangement has proven effective
In'ensuring that the City receives high quality legal advice with a minimal expenditure of City
resources. We have utilized this arrancemont in-past elections with success. For exammple, in
2009, the Department of Elections and [ the Elections Commission retained the Santa Clara
County Counsel’s Office to advise them about legal matters directly affecting the City -
Attorney’s election when.I was the incumbent candidate, Irecormnend takmg the same
approach during the Campzngn Period.

© My Office already has contacted the Oakland Cify Attorney, Santa Clara County
Counsel and San Mateo County Counsel, and all three offices have offered to serve as the City’s
outside counsel on the issues discussed in section II(A) of this memorandum, These agencies
will not charge the City for their time.. Because of their expertise and the cost savings, I
encourage each of the affected departments to retain one of these agencies as their outside
counsels My Office will work closely iwith you to facilitate those arrangements. The. Ethms
Comrhissicn and-the Department of Elections and Elections Comimission finalize fthese’ "
anangements as soon as poss1b1e to ensiife: ’chat the City receives tlmely adv1ce from quél]fled

1 T N I

" coumsel when the need arjses. - 2o

R AR
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T any depaztment chooses to seek outside counsel other than from the public law offices
listed above, the departinent should be guided by the Charter sections that set criteria for outside
counsel when the City Attorney has a conflict of interest. Those sections require the City to

. “give preference to engaging the services of a City attorney’s office, a County counsel’s ofﬁce or
other public entity law office with an expertise” regarding the subJect matter of the
representation. S.F. Charter §§ 6.102(1), 13.104.5. When private counsel is necessary, the
attorney retained by the City “must be a member in good standing with the Bar of California”
and must have “at least five years experience” in the subject matter of thé representatlon Id. ‘
The cost of outside counsel imust be covered by the budget of the department requesting the legal .
advice or representation.- Id. Charter section 13.104.5, which addresses the use of outside :
counsel by the Elections Commission and the Department of Elections when the City Attorney is -

© standing for election, also prov1des that the outside counsel must comply with specific conflict of
interest rules deSIgned to minimize the risk of political inflience. Irecommend that any outside
counsel retained to advise the City on matters directly involving the election or campaign for
Mayor should comply with the same riiles. :

I am making every effort to ensure that the City receives the best possible legal
representation during this period. If you have any questions about the policies set forth i this
memorandum, feel free to contact: me, or Jesse Snnth or- the general counsel a331gned to WOI‘k

. with your department ‘




