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INTRODUCTION
Under Charter Section 13.104.5, the Sheriff is responsible for assisting the
Department of Elections (the “Department”) with Election Day security.
Among other duties, the Sheriff’s deputies transport all completed ballots from
the polls to the Department’s central counting location and ensure their security
during the several weeks between Election Day and the Department’s
certification of election results. The Charter provides that the Elections
Commission must approve an alternative transportation and security plan for
any election when “an incumbent sheriff is running for election” or “there is a
measure on the San Francisco ballot that would have a material, financial effect
on the Sheriff or the uniformed personnel of the Sheriff’s department as
determined by the Ethics Commission.” (S.F. Charter § 13.104.5 [emphasis
added].)
The Director of Elections has asked the Ethics Commission to determine
whether Proposition B, a proposed measure on the November 2010 ballot,
would have a “material financial effect” on either the Sheriff or the
department’s uniformed personnel, as that term is used in section 13.104.5.
Measure B would amend the Charter to require larger retirement contributions
from most City employees – but not uniformed employees in the Sheriff's
department – and to decrease the City’s contributions to health care benefits for
all City employees, including deputy Sheriffs. If the measure passes, it is likely
that many City employees, including employees of the Sheriff’s department,
will face increased contributions to their health insurance premiums.
As discussed below, staff recommends that an alternative security plan is not required
in this circumstance for two reasons. First, although it is foreseeable that Proposition B
will have some impact on a large number of City employees, it is difficult to foresee the
precise financial effect on any particular employee or any bargaining unit of City
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employees. Second, the effects of the measure on Sheriff’s Department employees will be
proportional to the effects on all City employees. Staff believes that the best interpretation of
Charter section 13.104.5 would allow the Sheriff and the Sheriff’s employees to assist in the
election when there is a measure on the ballot that will affect all City employees without singling
out the Sheriff’s Department or another small class of employees.
BACKGROUND
A.

The Proposed Measure: Proposition B

Proposition B would increase the required employee contributions to the City’s
Retirement System (“SFERS”), limit the amount the City could contribute to medical and dental
health insurance coverage for employees and their dependents, and change rules for arbitration
proceedings about City collective bargaining agreements. Because the Sheriff’s Department's
uniformed personnel are not members of SFERS, the retirement contribution provisions in the
measure would not directly impact them. But the measure’s provisions regarding health care
contributions could affect the Sheriff’s employees.
Proposition B would limit the City’s contributions to employee insurance premiums as
follows:

B.

•

For medical plans, the City would pay only a fixed amount based on a ten-county survey
of other public sector employers. The City could not agree to pay any additional costs for
employee coverage.

•

For dependent health care coverage, the City could not agree to pay more than 50% of
the cost of the lowest cost plan offered by the Health Services System.

•

For dental plans, the City could not agree to pay more than 75% of the cost of employee
coverage and 50% of the cost of dependent coverage.
Financial Impact of Proposition B on Sheriff’s Department employees

Proposition B would increase health care premium payments for many uniformed
personnel of the Sheriff’s Department, but the magnitude of the effect cannot be precisely
determined. The relevant provisions of Proposition B would not apply to Sheriff’s employees
until after the employees’ current collective bargaining agreements expire on June 30, 2012.
After June 2012, the financial impact of Proposition B on any individual uniformed
employee of the Sheriff’s Department would depend on a number of variables, including: the
findings of the ten-county survey, the particular medical and dental plans selected by the
employee, how many covered dependents the employee has, and the premiums the selected plans
charge. These variables are interdependent and employee-specific, complicating financial
projections. It is difficult to predict the precise financial impact of Proposition B on any
individual employee in 2012. In an August 12, 2010 memorandum to the Health Service Board,
the Director of the Health Service System discussed the impact of the measure, concluding that
the immediate impact on employees would vary depending on their union contracts, but on
average, employees’ health care contributions will likely increase between $8 and $419 per
month. A copy of that memo is attached.
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ANALYSIS
A.

Under Section 13.104.5, A Material Financial Effect Is One That Interferes With
Employees’ Loyalty To The City.

The central question posed by the Director of Elections’ request is whether Proposition B
will have a “material financial effect” on Sheriff’s Department employees such that their
assistance in the election would create the type of conflict of interest that section 13.104.5 is
designed to prevent. Charter section 13.104.5 does not define the term “material financial
effect,” so the Commission has endeavored in the past to interpret the term in a manner that
serves the underlying purpose of the section.
In advance of previous elections, staff has concluded that a measure has a “material
financial effect” on Sheriff’s Department employees under section 13.104.5 when it (a) has some
effect on the employees’ finances, and (b) the effect could be significant enough that it could
interfere with the employees’ duty of loyalty to the City in providing security for the ballots. In
a 2004 memo regarding section 13.104.5, staff concluded that this approach “closely adheres to
the intent of the voters, which is to remove the Sheriff from providing security in any matter
where personal financial interests could conflict significantly with the duty of loyalty to the
City.”
The Commission has applied this standard three times since the voters amended section
13.104.5 to add the conflict-of-interest provision in 2002:
•

In July 2003, the Commission considered the application section 13.104.5 to a
proposed measure that the Board was considering placing on the November 2003
ballot. The measure would have required the City to take steps that potentially could
have resulted in a merger of the Sheriff’s Department and Police Department. The
Commission unanimously voted (4-0) that the measure would not have a material
financial effect on Sheriff’s Department employees because the financial effect on
Sheriff’s employees was too speculative to quantify. The Commission left open the
possibility that an eventual merger might have a material financial effect on the
Sheriff’s employees, but the possibility of a merger was still too remote to quantify.

•

Proposition F in March 2004 sought to amend the Charter to subject deputy sheriffs
to the same rules and deadlines for labor negotiations that applied to the uniformed
members of the Police and Fire Departments. The Commission unanimously voted
(5-0) that the measure would not have a material financial effect on Sheriff’s
Department employees. While it was likely that the measure would have some
financial effect on deputy Sheriffs, the exact effect was speculative because it would
depend on future negotiations between employee organizations and the City. The
Commission concluded that the financial impacts would not interfere with the ability
of deputy sheriffs to perform their duties in the election.

•

Proposition C in November 2006 proposed to change the method of setting salaries
for the City’s elected officials, including the Sheriff. Because the measure would
have had a direct and personal effect on the Sheriff’s salary, the Commission
concluded that the measure would have a material financial effect on the Sheriff –
3

but no one else in his department. The Commission unanimously voted (3-0) to
disallow the Sheriff from personally participating in security for the election. Other
personnel in the Sheriff’s Department oversaw election security in his stead.
Based on this history, staff concludes that a measure has a “material financial effect” on
the Sheriff or employees when the measure has a direct and quantifiable financial effect that will
impact the ability of the affected employees to exercise their duties without divided loyalties.
B.

Proposition B Will Not Have A “Material Financial Effect” On Sheriff’s
Department Employees, As That Term Is Used In Section 13.104.5.

If it is adopted, Proposition B will likely have some financial effect on all City
employees, but staff does not believe the effect will be “material” as that term is used in Charter
section 13.104.5. Staff reaches this conclusion for two reasons.
First, the measure’s precise financial impact on Sheriff’s Department employees is
somewhat remote and difficult to quantify. Those employees will not be impacted until June
2012, when their current collective bargaining agreement expires. And at that point the precise
impact of the measure will vary for each employee depending on a number of factors, including
the employee’s bargaining unit, the employee’s health plan, and the number of dependents the
employee has on the plan. Because it is difficult to quantify the exact financial effect of the
measure on any individual employee, it is unlikely that those prospective effects will interfere
with deputy sheriffs’ ability to do their jobs on Election Day.
Second, Proposition B would not have any special or unique impacts on Sheriff’s
Department employees. Because the effects of the measure on the Sheriff’s employees’ health
care costs will be proportional to the effects on the costs to City employees across all
departments, staff believes the measure will not impede the ability of the Sheriff’s uniformed
personnel to perform their duties with undivided loyalties to the City. As City employees, the
Sheriff’s employees are no more conflicted in these circumstances than any of the many City
employees tasked with duties related to this election. The staffs of the Department of Elections,
Ethics Commission and City Attorney’s Office all play critical roles in the City’s election
system, and as members of the City’s Health Service System, they will all be affected by
Proposition B. There is no reason to single out the Sheriff’s Department employees as having
uniquely divided loyalties.
Interpreting State conflict of interest laws, the courts have concluded that there is no
significant conflict of interest in analogous situations. For example, last year in Lexin v.
Superior Court (2010) 47 Cal.4th 1050, the State Supreme Court analyzed whether members of
the San Diego City Employees Retirement System violated Government Code section 1090
when they voted on a contract affecting all city employees’ retirement benefits, including their
own. The Court concluded that there was no conflict of interest when all public employees in
the city’s retirement system were equally affected by a particular decision. As the Court noted,
“providing a benefit equally to a broad segment of an agency’s constituency, no less than the
public as a whole, may ameliorate conflict of interest concerns.” (Id. at 1094.) The Court noted
that the critical question is whether the decision will affect “a broad class of constituents . . .
rather than being targeted or tailored to a select few.” (Id.) The Court thus concluded that the
officials had not violated the conflict of interest law because they “received a pension benefit on
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the same terms and conditions as did a broad segment of their constituents, . . . and with no
special tailoring or individualized consideration.” (Id. at 1099.) The Court also noted that its
analysis was consistent with a similar exception to another State conflict-of-interest law, the
California Political Reform Act. (Id. at 1091-92.) Under the Political Reform Act, an official
with a financial interest in a particular decision may participate in the decision-making process if
the decision will affect the official in the same way as it affects the “public generally.” (See 2
Cal. Code Regs. § 18707.)
The Supreme Court in Lexin interpreted a specific statutory scheme that is different from
Charter section 13.104.5 in many significant respects. But the Court’s analysis is instructive.
Like section 13.104.5, the Government Code provision at issue in Lexin was designed to prevent
conflicts of interest because “[i]f a public official is pulled in one direction by his financial
interest and in another by his official duties, his judgment cannot and should not be trusted, even
if he attempts impartiality.” (Id. at 1073 [citing Carson Redevelopment Agency v. Padilla (2006)
140 Cal. App. 4th 1323, 1330].) As the Court concluded, those concerns about divided loyalties
are less pressing when the official in question is just one member of a large affected community.
Here, all City employees – not just the Sheriff’s Department employees or another small group
of City employees – would be affected by the measure. For that reason, staff recommends that
section 13.104.5’s conflict-of-interest rule should not apply
Since the adoption of the conflict of interest rules for the Sheriff’s Department in 2002,
several measures affecting the salaries and benefits of San Francisco employees have appeared
on the ballot. 1 In none of these instances has the Commission considered whether to invoke
section 13.104.5. In fact, as far as staff is aware, no one – either in the Sheriff’s Department, the
Department of Elections, the Ethics Commission or the public – even raised the question during
those elections. Although the Commission never expressly decided not to invoke the rule on
those occasions, it is significant that no one even suggested that the Commission should consider
the matter. This suggests that the prevailing understanding at the time was that the conflict rule
in section 13.104.5 does not apply when a measure affects all City employees equally or
proportionally.
Finally, staff acknowledges that invoking the conflict of interest rule in section 13.104.5
would require the Department of Elections to develop an alternative transportation and security
plan for the election ballots, which would be at considerable expense to the City. It is unlikely
that the voters intended to require an expensive alternative transportation plan every time a
measure affecting City employee salaries or benefits appears on the San Francisco ballot.
RECOMMENDATION

1

These measures included Proposition F in November 2003 (targeted early retirement for some
job classifications), Proposition A in March 2004 (deferred taxation for unused vacation and sick
leave for City employees), Proposition D in March 2004 (equal treatment in the retirement
system for San Francisco registered domestic partners), Proposition G in March 2004
(supplemental pay for City employees on military duty), Proposition B in June 2008 (changing
qualifications for retiree health and pension benefits for new City employees).
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For these reasons, staff recommends that the Commission adopt a motion determining
that Proposition B will not have a “material financial effect” on the Sheriff or the uniformed
personnel of the Sheriff’s Department, as the term is used in section 13.104.5. The financial
impacts of Proposition B would not interfere with the ability of the Sheriff’s Department’s
uniformed personnel to perform their duties in the election.
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