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I. Background

On June 7, 2010, staff presented to the Ethics Commission (“Commission”) a
memorandum regarding possible regulations governing the Commission’s handling of
complaints alleging a violation of the Sunshine Ordinance, San Francisco
Administrative Code Chapter 67 (“Ordinance”). At its June 14, 2010 meeting, the
Commission discussed and adopted the following three policy directives:

1. The Commission’s jurisdiction regarding violations and alleged violations
of the Ordinance includes: a) alleged willful violations of the Ordinance by
elected officials and department heads; b) referrals of violations of the
Ordinance from the Sunshine Ordinance Task Force (“Task Force”); and c)
complaints brought directly to the Commission alleging a violation of the
Ordinance.

2. The Commission has jurisdiction to establish penalties for violations of the
Ordinance, including whether to impose monetary fines or other penalties or
to find official misconduct by elected officials and department heads.

3. For all referrals from the Task Force, the Commission will hold an
enforcement hearing. The real party in interest (the original complainant)
and the Respondent may appear. Because the Task Force will have already
determined that the Respondent violated the Ordinance, the Respondent will
have the burden of proof to show that he or she did not violate the
Ordinance.

Guided by these three policy directives, staff drafted a set of regulations and forwarded
the draft to the Task Force for review and comments on August 17, 2010. The Task
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Force responded in writing with its own proposed regulations to the Ethics Commission on
August 1, 2011.

After considering the Task Force’s recommendations, reviewing the Commission’s resolution of
Sunshine complaints in the past year, and refocusing on the language of the Ordinance, staff now
proposes a revised set of regulations. Staff’s revised proposals differ from its recommendations
in 2010 and depart from the Commission's earlier policy decisions, particularly with regard to
non-willful violations of the Ordinance and handling of complaints against managerial City
employees.

II. Relevant Provisions of the Sunshine Ordinance

There are a number of ambiguities in the enforcement provisions of the Ordinance, which was
drafted and adopted by the voters in 1999. Under the Charter, the Commission has the authority
to adopt regulations reasonably interpreting these ambiguities. Specifically, five provisions of
the Sunshine Ordinance are relevant here. They are set forth below.

1. From S.F. Administrative Code section 67.30(c):
The Task Force shall make referrals to a municipal office with enforcement power under
this ordinance or under the California Public Records Act and the Brown Act whenever it
concludes that any person has violated any provisions of this ordinance or the Acts.

2. S. F. Administrative Code section 67.34:
The willful failure of any elected official, department head, or other managerial city
employee to discharge any duties imposed by the Sunshine Ordinance, the Brown Act or
the Public Records Act shall be deemed official misconduct. Complaints involving
allegations of willful violations of this ordinance, the Brown Act or the Public Records
Act by elected officials or department heads of the City and County of San Francisco
shall be handled by the Ethics Commission.

3. S.F. Administrative Code section 67.35:
(a) Any person may institute proceedings for injunctive relief, declaratory relief, or writ
of mandate in any court of competent jurisdiction to enforce his or her right to inspect or
to receive a copy of any public record or class of public records under this Ordinance or
to enforce his or her right to attend any meeting required under this Ordinance to be open,
or to compel such meeting to be open.
(b) A court shall award costs and reasonable attorneys’ fees to the plaintiff who is the
prevailing party in an action brought to enforce this Ordinance.
(¢) If a court finds that an action filed pursuant to this section is frivolous, the City and
County may assert its rights to be paid its reasonable attorneys’ fees and costs.
(d) Any person may institute proceedings for enforcement and penalties under this act in
any court of competent jurisdiction or before the Ethics Commission if enforcement
action is not taken by a city official or state official 40 days after a complaint is filed.



4. S.F. Administrative Code section 67.21(d):
If the custodian refuses, fails to comply, or incompletely complies with a request
described in (b), the person making the request may petition the supervisor of records for
a determination whether the record requested is public. The supervisor of records shall
inform the petitioner, as soon as possible and within 10 days, of its determination whether
the record requested, or any part of the record requested, is public. Where requested by
the petition, and where otherwise desirable, this determination shall be in writing. Upon
the determination by the supervisor of records that the record is public, the supervisor of
records shall immediately order the custodian of the public record to comply with the
person’s request. If the custodian refuses or fails to comply with any such order within 5
days, the supervisor of records shall notify the district attorney or the attorney general
who shall take whatever measures she or he deems necessary and appropriate to insure
compliance with the provisions of this ordinance.

5. S.F. Administrative Code section 67.21(e): w
If the custodian [of a public record] refuses, fails to comply, or incompletely complies
with a [public records] request . . . or if a petition is denied or not acted on by the
supervisor of public records, the person making the request may petition the Sunshine
Task Force for a determination whether the record requested is public. The Sunshine
Task Force shall inform the petitioner, as soon as possible and within 2 days after its next
meeting but in no case later than 45 days from when a petition in writing is received, of
its determination whether the record requested, or any part of the record requested, is
public. Where requested by the petition, and where otherwise desirable, this
determination shall be in writing. Upon the determination that the record is public, the
Sunshine Task Force shall immediately order the custodian of the public record to
comply with the person’s request. If the custodian refuses or fails to comply with any
such order within 5 days, the Sunshine Task Force shall notify the district attorney or the
attorney general who may take whatever measures she or he deems necessary to insure
compliance with the provisions of this ordinance. The Board of Supervisors and the City
Attorney’s office shall provide sufficient staff and resources to allow the Sunshine Task
Force to fulfill its duties under this provision. Where requested by the petition, the
Sunshine Task Force may conduct a public hearing concerning the records request denial.
An authorized representative of the custodian of the public records requested shall attend
any hearing and explain the basis for its decision to withhold the records requested.

II1. Summary of Proposed Regulations

The Regulations proposed by staff aim to reconcile the ambiguities in the Sunshine Ordinance
and to outline a standard procedure to handle all complaints that allege willful violations of the
Sunshine Ordinance — whether referred by the Task Force, initiated by staff, or filed by a
complainant directly with the Commission. The proposed Regulations also aim to reconcile
concerns expressed by the Task Force regarding the Commission’s handling of complaints. The
main changes that the proposed regulations would achieve are to:



a) Establish that the Commission will handle complaints alleging willful violations of the
Sunshine Ordinance by elected officials, department heads, and managerial City
employees;

b) Ensure that complaints are handled and resolved in an expeditious manner;
¢) Ensure that the hearing process is open to the public; and

d) Allow the Commission to impose monetary fines for willful violations of the Sunshine
Ordinance.

The remainder of this section of the memo sets forth the new regulations proposed by staff.
Rather than review the proposed regulations line-by-line, this memo presents a series of decision
points for the Commission’s consideration, followed by a final decision point to adopt the
regulations in whole.

1. Section I — Preamble.

The proposed Regulations’ Preamble establishes the purpose of the regulations and the
jurisdiction of the Commission regarding complaints alleging violations of the Sunshine
Ordinance. Under staff’s proposal, the Commission will handle only allegations of willful
violations of the Ordinance by elected officials, department heads, or managerial City -
employees.

Administrative Code section 67.34 provides that “[c]Jomplaints involving allegations of willful
violations of this ordinance, the Brown Act or the Public Records Act by elected officials or
department heads of the City and County of San Francisco shall be handled by the Ethics
Commission (emphasis added).” Staff believes the best interpretation of this provision is that the
Commission has jurisdiction over only willful violations, and does not have jurisdiction over
allegations of non-willful violations of the Ordinance. Under this interpretation, the Commission
would only handle complaints or referrals that allege willful violations; staff would reject any
complaint or referral alleging a non-willful violation.

Although section 67.34 states that the Commission “shall handle” allegations of willful
violations by elected officials and department heads, staff recommends that handling allegations
against managerial City employees is consistent with the intent of the law. Oftentimes elected
officials or department heads are not directly involved in responding to records requests, and.
staff recommends that it is appropriate to hold managerial City employees in those instances
accountable for compliance with the Ordinance regarding responses to records requests. The
term “managerial City employee” will be defined within these regulations as “a City employee
with final decision-making authority in determining a response to the identified record
requested.” '

Decision Point 1: Shall the Commission enforce or review only allegations of willful violations
of the Sunshine Ordinance by elected officials, department heads, and managerial City
employees?




2. Section III — Complaints Alleging Willful Violations of the Sunshine Ordinance.

Section I1I specifies the process by which the Commission will handle complaints involving
alleged willful violations of the Sunshine Ordinance by an elected official, department head, or
managerial City employee.

Under Section III.A., any person may file a complaint with the Commission; the Task Force may
make a referral to the Commission; and Commission staff may initiate a complaint.

If the Task Force refers or a complainant makes a complaint that does not allege a willful
violation of the Ordinance, the Commission will return the referral or complaint with a letter
explaining that the Commission does not have jurisdiction to handle non-willful complaints. In
addition, if the Task Force refers or a complainant makes a complaint or alleges a violation of the
Ordinance by an individual who is not an elected official, department head, or managerial City
employee, the Commission will return the referral or complaint with a letter explaining that the
Commission does not have jurisdiction to handle the complaint.

Decision Point 2(a): Shall the Commission approve the process set forth in Section L. A, as set
forth on page 2 of the proposed regulations?

Under Section II1.B., upon receipt of a complaint the Executive Director must schedule a hearing
before the Commission. Section 67.35(d) requires a 40-day waiting period before the initiation
of enforcement proceedings before the Commission, but the Ordinance does not state what starts
the 40-day clock ticking. Staff proposes to resolve this ambiguity in the Ordinance with the
following procedure: For complaints that have been considered by the Task Force or Supervisor
of Records,! the date of the Commission’s hearing must be at least 40 days from the date that the
Task Force or Supervisor of Records received the matter. For staff-initiated complaints or
complaints filed only with the Commission, no 40-day clock applies.

Upon receiving or initiating a complaint, the Executive Director must provide notice to each
Respondent and original Complainant. The Executive Director will also send the Task Force a
courtesy notice.

A regulatory requirement for the Commission to hold a public hearing on each complaint within
its jurisdiction will ensure that no such complaint will be dismissed in closed session or without a
hearing. It addresses the Task Force’s concern that all complaints regarding Sunshine Ordinance
violations should be deliberated in public by the Ethics Commission. A public hearing allows
the Ethics Commission to hear from the Complainant(s) and Respondent(s) and make findings
after hearing and reviewing the evidence and considering public comment.

As proposed in section V of this memo, staff envisions that the public hearing will be an
expedited process.

! The Sunshine Ordinance designates the City Attorney as the “Supervisor of Records.” Separate from the
complaint process, a member of the public may request that the City Attorney’s Office review a department’s
decision to withhold records. The City Attorney’s Office investigates and responds to these requests. The
Supervisor of Records does not hold a public hearing or impose penalties against any City officers or employees.




Decision Point 2(b): Shall the Commission approve the proposals in Section IILB., as set forth
on page 3 of the proposed regulations?

3. Section IV — Investigation and Recommendation.

Section IV outlines the process for investigating alleged willful violations of the Sunshine
Ordinance.

Under Section IV.A., the Executive Director’s investigation may include, but is not limited to,
interviewing the Respondent(s) and any witnesses and reviewing documentary and other
evidence. This proposal tracks the language used in the Commission’s current regulations for
non-Sunshine complaints, and provides staff the flexibility and discretion it needs to conduct
thorough investigations. Additionally, this section adopts the Task Force’s recommendation that
the investigation be completed within 30 days of the receipt of a complaint, unless the Executive
Director shows why it cannot be concluded within 30 days.

| Decision Point 3(a): Shall the Commission approve the proposals in Section IV.A., as set forth

on page 3 of the proposed regulations?

Under Section IV.B., the Executive Director must prepare a written recommendation, which will
include a summary of factual and legal findings after concluding his or her investigation. The
report must also include the Executive Director’s disposition recommendation, which will be one
of the following: a) that the Respondent willfully violated the Sunshine Ordinance; b) that the
Respondent violated the Sunshine Ordinance but the violation was not willful; or c) that the
Respondent did not violate the Sunshine Ordinance. The recommendation must be delivered to
the Commission, Complainant, and Respondent in advance of the hearing.

Decision Point 3(b): Shall the Commission approve the proposals in Section IV.B., as set forth
on pages 3 — 4 of the proposed regulations?

Section IV.C. provides that the Complainant and Respondent may submit a response to the
. Executive Director’s recommendation; it also sets the time frame and procedure for submitting
the response.

Decision Point 3(c): Shall the Commission approve the proposals in Section IV.C, as set forth
on page 4 of the proposed regulations?

4. Section V — Public Hearing; Deliberations and Findings; Administrative Orders and
Penalties; Warning Letters.

Section V.A. outlines the hearing process. Although patterned after the regulations which
govern the hearing process for non-Sunshine complaints, there are several key differences. For
instance, staff will not play a prosecutorial role in Sunshine hearings, the Commission will not
hold a probable cause hearing or issue a formal accusation, and presentation of the evidence will
be more limited. The primary features of the proposed hearing structure are:

1) The hearing, including the Commission’s decision-making process, will be public.




2) The Complainant will have an opportunity to speak before the Commission, as will
the Respondent. No other live testimony will be permitted unless the Chair
determines otherwise.

Decision Point 4(a): Shall the Commission approve the proposals in Sections V.A., as set forth
on pages 4 — 5 of the proposed regulations?

Section V.B. requires the Commission to deliberate the merits of the allegations in public. It also
provides that any finding of a willful or non-willful violation of the Sunshine Ordinance must be
supported by conclusions of law and fact based on the entire record.

Section V.B. also outlines the relevant circumstances that the Commission must consider when
making a determination whether a Respondent willfully violated the Sunshine Ordinance.

Decision Point 4(b): Shall the Commission approve the proposals in Section V.B, as set forth
on page 5 of the proposed regulations?

Section V.C sets forth the remedies the Commission may order. Under the proposal, the
Commission may order a Respondent to produce a public record; refer the matter to the Mayor
with a recommendation to initiate official misconduct proceedings under Charter section 15.105;
order a penalty payment of up to $5,000 per violation; and/or order a notice of the violation to be
posted on the Commission’s website. Section V.C.2 lists factors that the Commission may
consider in determining appropriate penalties, including: the severity of the violation; the
presence or absence of any intention to conceal, deceive, or mislead; whether the violation was
an isolated incident or part of a pattern; and whether the Respondent has a prior record of
violations of the Sunshine Ordinance.

Section V.C.3 allows for remedies when the Commission determines that Respondent violated
the Sunshine Ordinance, but the violation was not willful. In such cases, the Commission may
issue warning letters urging the Respondent(s) to cease and desist the violation. The
Commission may also order the Executive Director to post on the Ethics Commission’s website
the Commission’s finding that the Respondent(s) violated the Sunshine Ordinance.

Decision Point 4(c): Shall the Commission approve the proposals in Section V.C, as set forth on
pages 5 — 6 of the proposed regulations?

5. Finding of No Violation.

Section V.D outlines that if the Commission determinés that a Respondent has not committed a
violation of the Ordinance, it shall publicly announce that determination.

Decision Point 5: Shall the Commission approve the proposals in Section V.D., as set forth on
page 6 of the proposed regulations?




6. Sections VI and VII — Miscellaneous Provisions; Severability.

Modeled after the Regulations for all other complaints within the Commission’s jurisdiction,
Section VI contains provisions to address issues such as ex parte communications, access to
complaints and deliberations, and continuance requests. Section VI.B. provides that no records
related to complaints may be disclosed except as necessary to the conduct of the investigation or
as required by the California Public Records Act or the Sunshine Ordinance. In order to provide
for the integrity of the investigation, internal staff notes may not be disclosed until the
Commission has issued its final decision following the hearing. Section VLF permits any
Complainant or Respondent to request a continuance and also provides that the Commission may
reschedule hearings for good cause. Section VL.H establishes a statute of limitations period.
Section VII provides for severability of any invalid regulation.

Decision Point 6: Shall the Commission approve the proposals in Section VI.A -L. and Section
VII, as set forth on pages 6 — 9 of the proposed regulations?

7. Section IT — Definitions

Section II contains the definitions relevant to the regulations. Included is the definition of
“managerial City employee” which is not defined in the Sunshine Ordinance. Staff proposes
defining the term to mean “a City employee with final decision-making authority in determining
a response to the identified record requested.”

The definitions section also clarifies who is a complainant, and establishes that a finding of a
willful violation by the Task Force in an Order of Determination will be treated as a
recommendation to the Ethics Commission that a willful violation occurred.

Decision Point 7: Shall the Commission approve the proposals in Section II, Definitions, as set
forth on pages 1 — 2 of the proposed regulations?

9. General Adoption of Regulations

Decision Point 8: Shall the Commission adopt the “Ethics Commission Regulations for
Complaints Alleging Willful Violations of the Sunshine Ordinance” as set forth on pages 1 —9 of
the proposed regulations?

III. Clean-up Language for Existing Regulations

If the Commission adopts the proposed Sunshine Regulations, it should also amend the existing
Enforcement Regulations, which will continue to apply to all enforcement matters that do not
involve allegations of Sunshine violations. The proposed amendments would: a) clarify that all
complaints alleging a violation of the Sunshine Ordinance will be governed by the new Sunshine
enforcement regulations; b) delete references in the existing Regulations to violations of the
Sunshine Ordinance; and ¢) amend the definition of “business day” by adding the language “or a
day on which the Commission office is closed for business” to conform with the definition in the
proposed Sunshine regulations.




Decision Point 9(a): Shall the Commission approve the addition of Section III.D. as set forth on
page 3 of the current Regulations?

Decision Point 9(b): If the answer to Decision Point 9(a) is yes, shall the Commission approve
the deletion of other references to the Sunshine Ordinance in the current Regulations? (See
strikethrough language in Attachment. B, pages 2, 7, 15, and 16.)

Decision Point 9(c): Shall the Commission approve the amended definition of “business day” of
Section II.A. on page 1 of the current Regulations?

IV.Task Force Recommendations Not Included in Staff’s Proposed Regulations

While staff has incorporated some of the Task Force recommendations into the proposals
discussed above, there were several provisions that staff did not include.

1. The Role of the Commission under the Ordinance.

The Task Force’s recommendations appear to be premised on the notion that the Ethics
Commission has two distinct roles under the Sunshine Ordinance: one with respect to the
enforcement of Task Force referrals, and the second with respect to the Ethics Commission’s
handling of willful violations under section 67.34. Staff does not agree.

As the Commission has determined in recent decisions, the Ethics Commission is not tasked
anywhere in the Ordinance with enforcing orders of determination from the Task Force. Section
67.21(d) permits a requestor to petition the Supervisor of Records (the City Attorney’s Office)
for a determination of whether a record is public when a City department fails to comply with a
public records request. If the Supervisor of Records determines that the record is public, he or
she must order the department to comply with the records request. Section 67.21(d) further
provides that if the custodian still fails to comply with the records request after being ordered to
release the records by the Supervisor of Records, the “supervisor of records shall notify the
district attorney or the attorney general who shall take whatever measures she or he deems
necessary and appropriate to insure compliance with the provisions of this ordinance [emphasis
added].” Under section 67.21(d), the district attorney or the attorney general—not the Ethics
Commission—is specifically tasked with the enforcement of a public records request.

Along with the right to petition the Supervisor of Records, a person also has the right to petition
the Task Force under section 67.21(e) “for a determination whether the record requested is
public.” Section 67.21(e) further provides that if the Task Force makes “the determination that
the record is public, the [Task Force] shall immediately order the custodian of the public record
to comply with the person’s request. If the custodian refuses or fails to comply with any such
order within 5 days, the [Task Force] shall notify the district attorney or the attorney general
who may take whatever measures she or he deems necessary to insure compliance with the
provisions of this ordinance [emphasis added].” Again, the power to enforce the public records
request lies with the district attorney or the attorney general, not the Ethics Commission.



2. The Task Force proposed to define “willfully” using the California Penal Code.

The Task Force recommended that the Ethics Commission adopt the definition of “willfully” as
defined in section 7 of the Penal Code. That definition, according to the Task Force, is “the
word ‘willfully,” when applied to the intent with which an act is done or omitted, implies simply
a purpose or willingness to commit the act, or make the omission referred to. It does not require
any intent to injure another, or to acquire any advantage.”

The Ethics Commission has determined that the term “willful” under the Ordinance includes a
purposeful failure to carry out mandatory duties of office. In the context of the Sunshine
Ordinance, a willful violation would occur if a Respondent purposefully withheld public
documents or violated public meeting requirements knowing that the Sunshine Ordinance
required otherwise.

3. The Task Force proposed to allow testimony from individuals other than the parties
in interest.

The Task Force recommended the elimination of any restriction on persons who can provide
_testimony in support of a Respondent or Complainant in order to maintain a level playing field.

Staff proposes to permit only the Respondent and Complainant to provide live testimony. This
process ensures that these parties have the right to present their case; it also expedites the hearing
process. There is nothing that limits a Respondent or Complainant from permitting another
individual to use their time allotted to provide supporting testimony. The draft regulations allow
for additional testimony at the Chair’s discretion. In addition, there will be public comment as
part of every hearing.

4. The Task Force proposed that any monetary penalties imposed should be paid out
of “non-City funds.”

The Task Force recommended that when the Ethics Commission imposes a monetary penalty on
a Respondent, the penalty should be not less than $500 and not more than $5,000 for each willful
violation. The Task Force also recommended that these monetary penalties be paid from the
Respondent’s personal funds and not City funds. The California Tort Claims Act governs the
indemnification of City employees for acts taken within the course and scope of their
employment.

5. The Task Force proposed that the Sunshine Ordinance supersedes the City Charter.
Another consideration for the Commission is the interpretation of section 67.36 of the
Ordinance. This section states “[t]he provisions of this Sunshine Ordinance supersede other
local laws. Whenever a conflict in local law is identified, the requirement which would result in

greater or more expedited public access to public information shall apply.”

In its August 1, 2011 response to the Commission, the Task Force concluded that “the Sunshine
Ordinance has primacy over any other inconsistent local laws in the aspects of open government
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that it covers.” However, this section does not state that the provisions of the Sunshine
Ordinance supersede all local laws. The Ethics Commission and the Office of the City Attorney
have repeatedly concluded that the Sunshine Ordinance does not supersede the City’s Charter.

The Task Force has concluded in the past that the Sunshine Ordinance supersedes the City
Charter, specifically when a City department has asserted that documents were confidential
based upon a Charter provision. Staff recommends that the Commission make a final
determination regarding this issue.

i
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I PREAMBLE

Pursuant to San Francisco Charter section 15.102, the San Francisco Ethics Commission
promulgates these Regulations in order to ensure compliance with the San Francisco
Sunshine Ordinance, S.F. Admin. Code §§ 67.1, et seq. These Regulations shall apply to
complaints alleging willful violations of the Sunshine Ordinance by elected officials,
department heads, and managerial City employees pursuant to S.F. Administrative Code
section 67.34. Any allegations regarding non-willful violations of the Sunshine
Ordinance, or willful violations committed by individuals other than elected officials,
department heads, or managerial City employees, shall not be handled by the Ethics
Commission, All allegations of violations of conflict of interest, campaign finance,
lobbyist, campaign consultant or other ethics laws shall be handled under the Ethics
Commission's Regulations for Investigations and Enforcement Proceedings.

IL DEFINITIONS

For purposes of these Regulations, the following definitions shall apply:

A. "Business aay" means any day other than a Saturday, Sunday, City holiday, or a
day on which the Commission office is closed for business.

B. "City" means the City and County of San Francisco.

C. "Commission" means the Ethics Commission.

D. "Complaint" means a Task Force referral or a written document submitted

directly to the Ethics Commission, alleging a willful violation of the Sunshine Ordinance
by an elected official, department head, or managerial city employee.

E. "Complainant" means a person or entity that filed the original complaint alleging
a willful violation of the Sunshine Ordinance by an elected official, department head, or
managerial City employee with the Task Force, Supervisor of Records, or Commission.
“Complainant” shall also mean the Commission if the complaint was initiated by the
Commission staff.

F. "Day" means calendar day unless otherwise specifically indicated. If a deadline
falls on a weekend or City holiday, the deadline shall be extended to the next business
day.

G. "Deliver" means transmit by U.S. mail or personal delivery to a person or entity.

The Commission, the Executive Director, the Task Force or a Respondent or
Complainant receiving material may consent to any other means of delivery, including
delivery by e-mail or fax. In any proceeding, the Commission Chairperson, designated
Commissioner or hearing officer may order that the delivery of briefs or other materials
be accomplished by e-mail.
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H. “Executive Director” means the Executive Director of the Commission or the
Executive Director's designee.

L “Exculpatory information” means information tending to show that the
respondent is not guilty of the alleged violations. :

J. “Managerial City Employee” means a City employee with final decision-making
authority in determining a response to the identified record requested.

K. “Mitigating information” means information tending to excuse or reduce the
culpability of the Respondent's conduct.

L. “Order of Determination” means a final recommendation issued by the Task
Force that a willful violation of the Sunshine Ordinance by an elected official, department
head, or managerial City employee occurred.

M. “Referral" means a recommendation from the Task Force to the Commission that
a willful violation of the Sunshine Ordinance has occurred.

N. “Respondent" means an elected official, department head, or managerial City
employee who is alleged or identified in a complaint to have committed a willful
violation of the Sunshine Ordinance.

0. "Sunshine Ordinance" means San Francisco Administrative Code section 67.1, et
s€q. |
P. "Task Force" means the Sunshine Ordinance Task Force, established by San

Francisco Administrative Code section 67.30.

Q. "Willful violation" means an action or failure to act with the knowledge that such
act or failure to act was a violation of the Sunshine Ordinance.

. COMPLAINTS ALLEGING WILLFUL VIOLATIONS OF THE
SUNSHINE ORDINANCE.

A. Filing Complaints. Any person or entity may file a complaint with the
Commission alleging a willful violation of the Sunshine Ordinance by an elected official,
department head, or managerial City employee. Commission staff may also initiate a
complaint alleging the willful violation of the Sunshine Ordinance by an elected official,
department head, or managerial City employee. |

Any complaint or referral that is filed with the Commission that does not allege a willful
violation of the Sunshine Ordinance by an elected official, department head, or
managerial City employee will be returned to the complainant or Task Force with a letter
explaining the Commission’s jurisdiction.
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B. Scheduling of Hearing.

1) When the Executive Director receives a complaint or a referral alleging a
willful violation of the Sunshine Ordinance by an elected official, department
head, or managerial City employee, the Executive Director shall schedule a
public hearing at a regular meeting of the Commission at least 15 business
days after the conclusion of his or her investigation.

2) For complaints that have been considered by the Task Force or Supervisor of
Records prior to the initiation of a complaint with the Commission, the
Commission may not conduct a hearing until at least 40 days after the date
that the Task Force or Supervisor of Records received the matter. For
complaints initiated by Commission staff, no 40-day waiting period applies.

At least 15 business days in advance of the hearing date, the Executive
Director shall issue a written notice and his or her report and recommendation
pursuant to section IV to each Commission member, each Respondent, and
each Complainant of the date, time and location of the hearing.

3) Inthe case of a referral, the Executive Director also shall provide a courtesy
notice and a copy of the staff recommendation to the Task Force.

IV. INVESTIGATION AND RECOMMENDATION

A. Factual Investigation. Upon receipt of a complaint, the Executive Director shall
conduct a factual investigation. The Executive Director's investigation may include, but
shall not be limited to, interviews of the Respondent(s) and any witnesses, as well as the
review of documentary and other evidence. The investigation shall be concluded within
30 days following the Executive Director’s receipt of the complaint. The Executive
Director may extend the time for good cause, including but not limited to: staffing levels;
the number of other pending complaints under these Regulations or the Ethics
Commission Regulations for Investigations and Enforcement Proceedings; other staffing
needs associated with pending campaigns; or the cooperation of witnesses, Complainants
or Respondents. If the Executive Director extends the time for the investigation to
conclude, his or her reasons for the extension shall be included in the recommendation to
the Ethics Commission.

B. Report and Recommendation.

1. After the Executive Director has completed his or her investigation, the Executive

‘Director shall prepare a written report and recommendation summarizing his or her
factual and legal findings. The recommendation shall contain a summary of the relevant
legal provisions and the evidence gathered through the Commission's investigation,
including any exculpatory and mitigating information. In the recommendation, the
Executive Director may present statements including hearsay, declarations of
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investigators or others relating to the statements of witnesses, or the examination of any
other evidence. The recommendation shall not exceed ten pages excluding attachments.

2. The report shall recommend one of the following: a) that Respondent(s) willfully
violated the Sunshine Ordinance; b) that Respondent(s) violated the Sunshine Ordinance
but the violation was not willful; or c¢) that Respondent(s) did not violate the Sunshine
Ordinance. The recommendation shall be delivered to the Commission, Complainant and
Respondent pursuant section II1.B.

C. Response to the Report and Recommendation.

1. Each Complainant and Respondent may submit a written response to the report
and recommendation. The response may contain legal arguments, a summary of
evidence, and any mitigating or aggravating information. The response shall not exceed
ten pages excluding attachments.

2. If any Complainant or Respondent submits a response, he or she must deliver the
response no later than five business days prior to the date of the hearing. The
Complainant or Respondent must deliver eight copies of the response to the Executive
Director, who must then immediately distribute copies of the response(s) to the
Commission and any other Complainant or Respondent. Upon mutual consent of the
parties in interest and the Executive Director, a response may be distributed by e-mail.

V. PUBLIC HEARING.

A. General Rules and Procedures.
1. Public Hearing

The hearing shall be open to the public. The Commission may hold the hearing, or the
Commission may assign one of its members or a hearing officer to hold the hearing.

Each Complainant and Respondent may speak on his or her behalf, subject to a time limit
determined by the Commission Chairperson, the Commission member assigned to hold
the hearing, or the hearing officer. At his or her discretion, the Commission Chairperson,
the Commission member assigned to hold the hearing, or the hearing officer may allow
additional testimony. Unless otherwise decided by the Commission, formal rules of
evidence shall not apply to the hearing. The Complainant and each Respondent may
submit any document to the Commission to support his or her position. Any documents
so provided shall also be provided to the opposing party.

Commissioners may question each party regarding the allegations. Complainants and
Respondents may not directly question each other.
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2. Standard of Proof

The Commission may determine that an elected official, department head, or managerial
City employee has committed a willful violation of the Sunshine Ordinance only if a
person of ordinary caution and prudence would so conclude, based on a preponderance of
the evidence.

3. Role »of the Executive Director.

Except when a complaint is staff-initiated, the Executive Director’s role at the hearing
will be limited to providing the recommendation containing the legal and factual basis for
his or her recommendation to the Commission. :

B. Deliberations and Findings.

The Commission shall deliberate the merits of the allegations in public. Public comment
. on the matter shall be allowed for each hearing.

The votes of at least three Commissioners are required to make a finding that a
Respondent has committed a willful violation of the Sunshine Ordinance or that a
Respondent has committed a non-willful violation of the Sunshine Ordinance. The
finding of a willful violation or non-willful violation of the Sunshine Ordinance shall be
supported by findings of fact and conclusions of law and shall be based on the entire
record of the proceedings.

To determine whether a violation of the Sunshine Ordinance is willful, the Commission
shall consider all the relevant circumstances surrounding the case, including but not
limited to:

(a) whether the Respondent complied with all aspects of the Sunshine Ordinance,
but failed to comply within the appropriate time-frame;

(b) the volume of records requested, and the extent to which they were practically
accessible; and/or

(c) whether the Respondent consulted with counsel or relied on the advice of
other City employees prior to committing the alleged violation.

C. Administrative Orders and Penalties; Warning Letters.
1. If the Commission finds that a Respondent committed a willful violation of the
Sunshine Ordinance, the Commission may issue orders and penalties requiring any

or all of the following;:

(a) the Respondent(s) to cease and desist the violation and/or produce the public
record(s);
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(b) the Executive Director to refer the matter to the Mayor with the Ethics
Commission’s recommendation to initiate of the suspension and removal
proceedings pursuant to San Francisco City Charter section 15.105 against the
Respondent(s); '

(c) the Respondent’s department, commission, or board to pay a monetary penalty
to the General Fund of the City of up to five thousand dollars ($5,000) for each
violation; and/or '

(d) the Executive Director to post on the Ethics Commission’s website the
Commission’s finding that the Respondent(s) willfully violated the Sunshine
Ordinance.

2. When deciding penalties, the Commission shall consider all the relevant
circumstances surrounding the case, including but not limited to:

(a) the severity of the violation;

(b) the presence or absence of any intention to conceal, deceive, or mislead;
(c) whether the violation was an isolated incident or part of a pattern; and
(d) whether the Respondent has a prior record of violations.

3. If the Commission finds that the Respondent(s) has violated the Sunshine
Ordinance but has not committed a willful violation, the Commission may issue a
warning letter urging the Respondent(s) to cease and desist the violation. The
Commission may also order the Executive Director to post on the Ethics
Commission’s website the Commission’s finding that the Respondent(s) violated the
Sunshine Ordinance.

D..  Finding of No Violation.

If the Commission determines that there is insufficient evidence to establish that the
Respondent has committed a violation of the Sunshine Ordinance, the Commission shall
publicly announce this fact. The Commission's announcement may, but need not, include
findings of law and fact. Thereafter, the Commission shall take no further action on the
complaint.

V1. MISCELLANEOUS PROVISIONS

A, Ex Parte Communications.

Once a complaint is filed with the Commission or referred by the Task Force, no
Commissioner shall engage in oral or written communications outside of a Commission

S:\Enforcement\Investigations. Enforcement. Regulations\Sunshine.Regulations Proposed\Regs. Sunshine.Complaints.11-8-11.doc




meeting regarding the merits of an enforcement action with the Commission's staff, the
Respondent, the Complainant, any member of the Task Force or any person
communicating on behalf of the Respondent, Complainant, or any member of the Task
Force, except for communications, such as scheduling matters, generally committed
between a court and a party appearing before that court.

B. Access to Complaints and Related Documents and Deliberations.

Complaints, investigative files and information contained therein shall be disclosed as
necessary to the conduct of an investigation or as required by the California Public
Records Act (Government Code section 6250, et seq.) or the San Francisco Sunshine
Ordinance. In order to guarantee the integrity of the investigation, internal notes taken by
the Executive Director or his or her staff regarding complaints shall not be disclosed until
the Commission has issued its final decision following the hearing.

C. QOaths and Affirmations.

The Commission, and individual Commissioners and hearing officers assigned to conduct
hearings, may administer oaths and affirmations.

D. Selection of Designee by the Executive Director.

Whenever the Executive Director designates an individual other than a member of the
Commission staff to perform a duty arising from the Charter or these Regulations, the
Executive Director shall notify the Commission of the designation no later than the next
business day. :

E. Powers and Duties of Individual Commissioners and Hearing
Officers.
1. Unless otherwise provided, whenever the Commission assigns an individual

Commissioner or hearing officer to hear any matter under these Regulations, the assigned
Commissioner or hearing officer shall have the same authority, and be subject to the
same restrictions, as the Commission.

2. When the Commission sits as the hearing pariel to hear a case, with an outside
hearing officer presiding, the hearing officer shall rule on procedural matters and on the
admission and exclusion of evidence only, and shall have no role in the decision on the
merits.

F. Extensions of Time and Continuances.
Any Complainant or Respondent may request the continuance of a hearing date in
writing. The requester must deliver the written request to the Commission Chairperson

or the individual Commissioner or hearing officer assigned to hold the hearing, and
provide a copy of the request to all other parties no later than ten business days before the
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date of the hearing. The Commission Chairperson or the individual Commissioner or
hearing officer assigned to hold the hearing shall have the discretion to consider untimely
requests.

The Commission Chairperson or the individual Commissioner or hearing officer assigned
to hold the hearing shall approve or deny the request within five business days of the
submission of the request. The Commission Chairperson or the individual Commissioner
or hearing officer assigned to hold the hearing may grant the request upon a showing of
good cause.

The Commission or Commission Chairperson or the individual Commissioner or hearing
officer may reschedule a hearing in their discretion for good cause.

G. Recordings.

Every hearing shall be electronically recorded.

H. Statute of Limitations.

No action alleging a willful violation of the Sunshine Ordinance by an elected official,
department head, or managerial City employee shall be commenced more than one year
after the date on which the alleged willful violation occurred. The date on which the
Executive Director delivers a recommendation regarding an alleged willful violation to

the Ethics Commission, as required by these Regulations, shall constitute the
commencement of the action. |

L Place of Delivery.

1. Whenever these Regulations require delivery to the Commission, its members, or
the Executive Director, delivery shall be effected at the Commission office.

2. Whenever these Regulations require delivery to a Respondent, delivery shall be
effective and sufficient if made by U.S. mail, personal delivery or any other means of
delivery agreed upon by the parties under section II, subsection G, to:

a. If the Respondent is a City employee, to the employee's City office
address or to the address listed with the (Controller/ Payroll) as the employee's current

address.

b. If the Respondent is a former City employee, to the address listed with the
City's retirement system. '

c. If neither subsections (a) nor (b) are applicable, to an address reasonably
calculated to give notice to and reach the Respondent.

3. Delivery is effective upon the date of delivery, not the date of receipt.
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4. All delivery requirements to deliver documents to the Commission may be
conducted via electronic mail after a written request is made and approved by the
Executive Director. '

J. Page Limitations and Format Requirements.

Whenever these Regulations impose a page limitation, a "page" means one side of an 8
inch by 11 inch page, with margins of at least one inch at the left, right, top and bottom of
the page, typewritten and double-spaced in no smaller than 12 point type. Each page and
any attachments shall be consecutively numbered.

K. Conclusion of Hearing.

For the purposes of these Regulations, a hearing concludes on the last date on which the
Commission hears argument or testimony in the proceeding.

L. Proceedings under Charter section 15.105.
Members of the Commission shall not be precluded from participating in any proceeding
initiated under Charter section 15.105 because of his or her participation in any hearing

held pursuant to these Regulations.

VII. SEVERABILITY

If any provision of these Regulations, or the application thereof, to any person or
circumstance, is held invalid, the validity of the remainder of the Regulations and the
applicability of such provisions to other persons and circumstances shall not be affected
thereby.
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l. PREAMBLE

These Regulations of the San Francisco Ethics Commission are promulgated in order to
ensure the fair, just, and timely resolution of complaints presented to the Commission
that allege violations of laws within the Commission’s jurisdiction by:

1. Setting and maintaining objective standards for the investigation and prosecution
of matters brought before the Commission;

2. Eliminating any political or improper influence in the investigation and
prosecution of persons accused of ethics violations;

3. Protecting the privacy rights of those accused of ethics violations by maintaining
the confidentiality of complaints filed with, and investigations conducted by, the
Commission;

4, Setting and enforcing reasonable time limits within which enforcement
proceedings should be completed:;

5. Coordinating and sharing with other governmental agencies the responsibility for
investigations and prosecutions of complaints, whenever consistent with the interests of
justice;

6. Delegating to the Commission staff maximum discretion in the handling and
resolution of complaints at staff level, while retaining oversight of those staff activities.

1. DEFINITIONS

For purposes of these Regulations, the following definitions shall apply:

A. “Business day” means any day other than a Saturday, Sunday, e¢ City holiday: or
a day on which the Commission office is closed for business.

B. “City” means the City and County of San Francisco

C. “Commission” means the Ethics Commission.

D. “Complainant” means a person or entity that makes a complaint.

E. “Credible” means offering reasonable grounds for being believed.

F. “Day” means calendar day unless otherwise specifically indicated. If a deadline

falls on a weekend or City holiday, the deadline shall be extended to the next working
day.



G. “Deliver” means transmit by U.S. mail or personal delivery to a person or entity
or to an agent authorized to accept delivery on behalf of the person or entity. For
purposes of these Regulations, delivery may be made by leaving copies of the material
with a responsible person at either the residence or place of business of the person or
entity to whom the material is directed. The Commission, the Executive Director or a
respondent receiving material may consent to any other means of delivery, including
delivery by e-mail or fax. In any proceeding, following a determination of probable
cause, the Commission Chair or designated Commissioner or hearing officer may order
that delivery of briefs or other materials be accomplished by e-mail.

H. “Enforcement action” means an action pursuant to San Francisco Charter section
C3.699-13.

l. “Exculpatory information” means information tending to show that the
respondent is not guilty of the alleged violations.

J. “Executive Director” means the Executive Director of the Commission or the
Executive Director’s designee.

K. “Mitigating information” means information tending to excuse or reduce the
significance of the respondent’s conduct.

L. "Probable cause™ means that based on the evidence presented there is reason to
believe that the respondent committed a violation of law.

M. “Respondent” means a person or entity that is alleged in a complaint to have
committed a violation of law.

N. “Stipulated order” means an order regarding a complaint the terms of which have
been agreed to by both the Executive Director and the respondent.

0. “Violation of law” means a violation of City laws relating to campaign finance,
lobbying, campaign consulting, conflicts of interest, or governmental ethics, and State
laws relating to campaign finance, conflicts of interest, or governmental ethics, including,
but not limited to: San Francisco Charter section 15.100 et seg. and Appendix C (ethics);
the San Francisco Campaign and Governmental Conduct Code; the-San-Franeiseo
Sunshine Ordinance S-F-Administrative Code Ch-67: the Political Reform Act of
1974, Government Code section 81000 et seq.; Government Code section 1090 et seq.;
and Government Code section 3201, et seq.

I,  COMPLAINTS
A Formal Complaints.
1. Any person or entity may file a formal complaint alleging a violation of law.

Formal complaints must be made in writing on a form specifically provided by the



Commission staff. Formal complaints must include the following information, upon the
complainant’s information and belief:
(a)the name and address of the respondent;

(b)the provision(s) of law allegedly violated,;
(c)the facts constituting the alleged violation(s);
(d)the names and addresses of witnesses, if any; and

(e)identification of documents or other evidence which may prove the facts
constituting the alleged violation(s), if any.

2. Formal complaints may be filed anonymously. Any formal complaint not filed
anonymously must be verified and signed by the complainant under penalty of perjury. If
the complainant is an entity, the complaint must be verified and signed under penalty of
perjury by an authorized officer or agent of the entity.

3. The Executive Director shall process and review all formal complaints, following
the process described in Section IV.

B. Informal Complaints. Any person or entity may file an informal complaint
alleging a violation of law by submitting a complaint by telephone, in person, or in
writing other than on the form prescribed by the Commission. The Executive Director
shall have no obligation but has the discretion to process and review informal complaints.

C. Complaints Initiated by the Executive Director. The Executive Director may
initiate complaints. These complaints need not conform to the requirements for formal
complaints specified in subsection A of this Section.

D. Complaints Alleging a Willful Violation of the Sunshine Ordinance. Any
complaint that alleges a willful violation of the San Francisco Sunshine Ordinance by
an elected official, department head, or managerial City employee shall be governed by
the Ethics Commission Requlations for Complaints Alleging Willful Violations of
Sunshine Ordinance. The Commission shall inform any complainant alleging non-
willful violations of the Sunshine Ordinance or willful violations by any other City
official other than an elected official, department head, or managerial City employee
that the Ethics Commission does not have the jurisdiction to handle those allegations.

IV. REVIEW OF COMPLAINTS

A Preliminary Review. The Executive Director must conduct a preliminary review
of each formal complaint. This inquiry may include reviewing relevant documents,
communicating with the complainant, communicating with the respondent, and any other
inquiry to determine whether a full investigation is warranted.



B. Dismissal of Complaint. Based on the allegations and information contained in a
complaint, and the Executive Director’s preliminary review, the Executive Director may
dismiss the complaint if the allegations do not warrant further action for reasons that may
include, but are not limited to:

1. Credible evidence clearly refutes the allegations.

2. The allegations, if true, do not constitute a violation of law within the
Commission’s jurisdiction.

3. The complaint contains an expression of opinions, rather than specific
allegations.

4. The allegations contained in the complaint are already under investigation, or
already have been resolved, by the Commission or another law enforcement
agency.

If the Executive Director dismisses a complaint under this section, the Executive Director
shall take no further action on the complaint, except that he or she may: 1) inform the
complainant of the Executive Director’s decision; 2) at his or her discretion, issue a
warning letter to the respondent; or 3) at his or her discretion, refer the complaint to
another agency for its appropriate action.

The Executive Director shall provide a monthly summary to the Commission of each
complaint dismissed, including the reasons for dismissal, provided that such information
shall comply with the confidentiality requirements of the Charter.

C. There is Reason to Believe a Violation May Have Occurred. If, based on the
allegations and information contained in a complaint, and the Executive Director’s
preliminary review, the Executive Director determines that there is reason to believe that
a violation of law may have occurred, the Executive Director shall immediately forward
the complaint to the District Attorney and the City Attorney.

Within ten business days after receipt of the complaint, the District Attorney and City
Attorney shall inform the Commission whether the District Attorney or City Attorney has
initiated or intends to pursue an investigation of the complaint.

If neither the District Attorney nor City Attorney intends to pursue an investigation, the
Executive Director shall, within 14 days of such notification, inform the complainant in
writing of the action, if any, that he or she has taken or plans to take on the complaint,
together with the reasons for such action or non-action. If the Executive Director has not
informed the complainant of the action that he or she has taken or plans to take on the
complaint within 14 days, the complainant shall be notified of the reasons for the delay
and shall subsequently receive notification as provided above.

V. CONDUCT OF INVESTIGATIONS




A. Factual Investigation. The Executive Director’s investigation may include, but shall
not be limited to, the interview of the respondent(s) and any witnesses, the deposition of
respondent(s) and/or witnesses, and the review of documentary and other evidence.

B. Subpoenas. During an investigation, the Executive Director may compel by
subpoena the testimony of witnesses and the production of documents relevant to the
investigation.

VI. DETERMINATION THAT THERE IS NOT PROBABLE CAUSE TO
BELIEVE A VIOLATION OF LAW HAS OCCURRED

A. Executive Director Determination and Calendaring. If the Executive Director
determines that there is not probable cause to believe that a violation of law has occurred,
the Executive Director shall inform the Commission of that determination and provide
clear and concise reasons supporting that determination. Thereafter any two or more
members of the Commission may cause the item to be calendared for consideration by
the full Commission in a closed session at the next Commission meeting held no sooner
than ten days after the date the Executive Director informs the Commission of the
Executive Director’s determination. Commissioner’s requests that a complaint be
calendared for consideration by the full Commission must be received by the Executive
Director not less than five days prior to the date of the meeting, so that the Executive
Director may comply with the applicable notice and agenda requirements.

B. Commission Decision Not to Dismiss. If the matter is calendared for
consideration by the Commission, and if the Commission decides that there is reason to
believe that a violation of law may have occurred, the Commission shall direct the
Executive Director either to investigate the matter further or to prepare a probable cause
report and schedule a probable cause hearing.

C. Commission Decision to Dismiss. If the matter is calendared for consideration
by the Commission, and if the Commission decides that there is not reason to believe that
a violation of law may have occurred, the Commission shall take no further action on the
complaint other than: 1) inform the complainant and respondent of the Commission’s
decision; 2) at the Commission’s discretion, issue a warning letter to the respondent; or
3) at the Commission’s discretion, refer the complaint to another agency for its
appropriate action.

D. Commission Decision Not to Calendar. If the Executive Director determines
that there is not probable cause to believe that a violation of law has occurred, and if after
the Executive Director informs the Commission of the determination the Commission
does not calendar the matter for consideration pursuant to section VI(A), the Executive
Director shall take no further action except that he or she may: 1) inform the complainant
and respondent of the Executive Director’s decision; 2) at his or her discretion, issue a
warning letter to the respondent; or 3) at his or her discretion, refer the complaint to
another agency for its appropriate action.



VIl. RECOMMENDATION THAT THERE IS PROBABLE CAUSE TO
BELIEVE A VIOLATION OF LAW HAS OCCURRED

A Probable Cause Report. When the Executive Director determines there is
probable cause to believe a violation of law has occurred, the Executive Director shall
prepare a written “probable cause report” and schedule a probable cause hearing. The
probable cause report shall contain a summary of the laws that the Executive Director
believes the respondent(s) violated and evidence gathered through the investigation,
including any exculpatory and mitigating information. In the probable cause report, the
Executive Director may present statements including hearsay, declarations of
investigators or others relating to the statements of witnesses, or the examination of
physical evidence. Unless otherwise permitted by the Commission Chair or the
Commission Chair’s designee for good cause shown, the probable cause report shall not
exceed 25 pages excluding attachments.

B. Delivery of Probable Cause Report and Notice of Probable Cause Hearing.
The Executive Director shall deliver to each respondent a copy of the probable cause
report, with written notice of the date, time and location of the probable cause hearing, at
least 45 days in advance of the hearing date. The notice shall inform each respondent
that he or she has the right to be present and represented by counsel at the probable cause
hearing.

C. Response to the Probable Cause Report.

1. Each respondent may submit a written response to the probable cause report. The
response may contain legal arguments, a summary of evidence, and any mitigating or
exculpatory information. Unless otherwise permitted by the Commission Chair or the
Commission Chair’s designee for good cause shown, the response shall not exceed 25
pages excluding attachments.

2. Each respondent who submits a response must deliver the response no later than
20 days prior to the date of the probable cause hearing. Unless the parties agree to
deliver materials by email, the respondent must deliver a total of eight copies of the
response to the Executive Director. The Executive Director must then immediately
distribute copies of the response to the Commission. The respondent must also deliver
one copy of the response to every other respondent named in the probable cause report.

D. Rebuttal . The Executive Director may submit evidence or argument in rebuttal
to a response. If the Executive Director chooses to do so the Executive Director must
deliver the rebuttal to the Commission and each respondent named in the probable cause
report no later than seven days prior to the date of the probable cause hearing. Unless
otherwise permitted by the Commission Chair or the Commission Chair’s designee for
good cause shown, the rebuttal shall not exceed ten pages excluding attachments.



VIII. PROBABLE CAUSE HEARING; DETERMINATION OF
WHETHER AND HOW TO PROCEED WITH A HEARING ON

THE MERITS
A. General Rules and Procedures.
1. Unless otherwise decided by the Commission, the Commission shall sit as a

hearing panel to conduct the probable cause hearing. The Commission may assign one of
its members to conduct the probable cause hearing and submit a report and
recommendation to the Commission.

Qrelm&nee tThe hearlng shaII be closed to the publlc to the extent permltted by state law,
unless the respondent requests that the probable cause hearlng be held in publlc

3. Unless otherwise decided by the Commission, formal rules of evidence shall not
apply to the probable cause hearing. Neither the Executive Director nor the respondent(s)
may present live witness testimony at the probable cause hearing.

4. The Commission may find that there is probable cause to believe a violation of
law has occurred only if a person of ordinary caution and prudence would conclude,
based on the evidence, that there is a reasonable ground to suspect that the respondent has
committed the violation.

B. Probable Cause Determination.

1. If the Commission as a whole conducts the probable cause hearing, the
Commission shall make the probable cause determination no later than 45 days after the
date the hearing is concluded. If the Commission assigns one of its members to conduct
the probable cause hearing, the assigned member shall submit a report and
recommendation to the Commission no later than 30 days after the date the hearing
concludes, and the Commission shall make the probable cause determination no later
than 45 days after the assigned member delivers his or her report and recommendation.

2. A determination that there is probable cause to believe that a violation of law has
occurred shall be based on the entire record of the proceedings. Each Commissioner who
participates in the decision shall certify on the record that he or she personally heard or
read the testimony (either in person or by listening to a tape or reading the transcript
prepared by a court reporter) and reviewed the evidence, or otherwise reviewed the entire
record.

3. The Commission shall not make a finding of probable cause if it is presented with
clear and convincing evidence that, prior to the alleged violation:



(a) the respondent had requested and obtained a written opinion from the
Commission;

(b) the respondent, in requesting the opinion, disclosed truthfully all the material
facts pertinent to the case;

(c) the Commission or its staff issued a formal, written opinion with which both the
District Attorney and City Attorney concurred; and

(d) the respondent committed the acts or violations alleged in the complaint in good-

faith reliance upon the formal, written opinion of the Commission.
4, If the Commission determines that there is not probable cause to believe a
violation has occurred, the Commission shall dismiss the complaint and take no further
action on the complaint, except: 1) inform the complainant and each respondent of the
Commission’s decision; 2) at the Commission’s discretion, issue a warning letter to the
respondent; or 3) at the Commission’s discretion, refer the complaint to another agency
for its appropriate action.

5. If the Commission determines that there is probable cause to believe a violation of
faw has occurred, the Commission shall announce its determination in open session. The
announcement shall contain a summary of the allegations for which the Commission
determines there is probable cause to believe a violation of law has occurred and a
cautionary statement that each respondent is presumed to be innocent unless and until
such time that the allegations are proved in a subsequent hearing on the merits.

C. Determination How to Proceed with Hearing on Merits.

1. Following a determination of probable cause by the Commission, the Commission
shall proceed with a hearing on the merits of the complaint. Unless otherwise decided by
the Commission, the Commission shall sit as the hearing panel to hear the merits of the
case. The Commission may also sit as the hearing panel to hear the case, with an outside
hearing officer presiding, or designate an individual Commissioner or an outside hearing
officer to hear the case and file a report and recommendation for decision by the
Commission.

2. The Commission shall provide for resolution of preliminary matters in advance of
the hearing on the merits. Unless otherwise decided by the Commission, the Commission
Chair shall hear and decide preliminary matters pursuant to Section X, subsection B. The
Commission alternatively may designate an individual Commissioner or an outside
hearing officer to hear and decide preliminary matters.

3. The Commissioner or hearing officer assigned to decide preliminary matters shall
also be authorized to provide for the issuance of subpoenas.

D. Amending Probable Cause Determination.



Before the Executive Director has scheduled the hearing on the merits, or no later than 60
days prior to the date the hearing on the merits is scheduled to commence, the Executive
Director may request that the Commission amend the probable cause determination to
add or amend allegations or charges against the respondent. If the Executive Director
seeks to amend the probable cause determination, the Executive Director, the
respondent(s) and the Commission shall follow the procedures set forth in Sections VII
and VIII, and the Executive Director shall issue an amended accusation and notice of the
hearing on the merits following the procedures set forth in Section IX.

IX. ISSUANCE OF ACCUSATION; SCHEDULING AND NOTICE OF
HEARING ON MERITS

A. Issuance of Accusation.

Except as provided in Section XI, following a determination of probable cause by the
Commission, the Executive Director shall issue an accusation. The accusation shall
clearly specify the provisions of the laws that each respondent allegedly violated and
shall set forth the acts or omissions with which each respondent is charged. The
accusation shall list only those charges for which the Commission made a determination
of probable cause. The Executive Director shall deliver a copy of the accusation to each
respondent ten days after the Commission’s probable cause determination. The
accusation is a public document.

The Executive Director shall present the case in support of the accusation at the hearing
on the merits. The accusation shall be the charging document for the purpose of the
hearing on the merits. The commission shall not find that any respondent has committed
a violation of law if the accusation does not allege such a violation and provide the
respondent notice of the basis for the allegation.

B. Scheduling and Notice of Hearing on Merits.

The Executive Director shall schedule the hearing on the merits, and deliver written
notice of the date, time and location of the commencement of the hearing to each
respondent at least 45 days prior to the commencement of the hearing. The notice shall
be in substantially the following form:

“You are hereby notified that a hearing will be held
before the Ethics Commission (or name of hearing officer
or assigned Commissioner)at ___ onthe _ dayof |
20, atthe hour of __, at (location of ), upon
the charges made in the accusation. You may be present
at the hearing, may, but need not, be represented by
counsel, may present any relevant evidence, and will be
given an opportunity to cross-examine all witnesses



testifying against you. You may request the issuance of
subpoenas to compel the attendance of witnesses and the
production of books, documents or other things by
applying to the Commission on or before (date).”

X. DISCOVERY:; HEARING BRIEFS; PRELIMINARY MATTERS.

A. Discovery. The Executive Director and each respondent shall be
entitled to pre-hearing discovery in accordance with the provisions of
California Administrative Procedure Act, Government Code, Title 2,
Division 3, Part 1, Chapter 5, section 11500 et seq.

B. Resolution of Preliminary and Procedural Matters.

1. The Executive Director and any respondent may present preliminary matters,
unrelated to the merits of the accusation, to the assigned Commissioner or hearing officer
designated to hear such matters pursuant to Section V111, subsection C(2). Preliminary
matters may include, but are not limited to, the following:

(a) procedural matters;

(b) disqualification of any member of the Commission from participation in the
hearing on the merits;

(c) requests for dismissal of any charges in the accusation because, even if the
allegations set forth in the accusation are true, those charges do not state a
violation of law as alleged:;

(d) discovery motions; and

(e) any other matters not related to the truth or falsity of the factual allegations in the
accusation.

2. A request for resolution of preliminary matters must be delivered to the assigned
Commissioner or hearing officer no later than 25 days prior to the commencement of a
hearing on the merits. At the same time that the request is delivered to the assigned
Commissioner or hearing officer, the requester must deliver copies of the request to the
Executive Director and every other respondent named in the accusation.

3. The request for resolution of preliminary matters may contain legal arguments
and a summary of the facts underlying the request. Unless otherwise permitted by the
assigned Commissioner or hearing officer for good cause shown, the request shall not
exceed 15 pages excluding attachments.

4, The Executive Director or each respondent may submit a written opposition to a
request for resolution of preliminary matters. The opposition must be delivered to the
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assigned Commissioner or hearing officer no later than ten days after the date of delivery
of the request. At the same time that the opposition is delivered to the assigned
Commissioner or hearing officer, the party submitting the opposition must deliver copies
of the opposition to the Executive Director and every other respondent named in the
accusation. Unless otherwise permitted by the assigned Commissioner or hearing officer
for good cause shown, the opposition shall not exceed ten pages excluding attachments.

5. The requestor may submit a written reply to an opposition. The reply must be
delivered to the assigned Commissioner or hearing officer no later than five days after the
date of delivery of the opposition. At the same time that the reply is delivered to the
assigned Commissioner or hearing officer, the party submitting the reply must deliver
copies of the reply to the Executive Director and every other respondent named in the
accusation. Unless otherwise permitted by the assigned Commissioner or hearing officer
for good cause shown, the reply shall not exceed five pages excluding attachments.

6. The assigned Commissioner or hearing officer shall issue a written decision on
each request for resolution of preliminary matters no later than five days prior to the
commencement of the hearing on the merits.

7. The Executive Director or any respondent may submit a written request for
reconsideration, by the Commission, assigned Commissioner or hearing officer who will
conduct the hearing on the merits, of any decision made on preliminary matters. A party
requesting reconsideration shall deliver the request on the Commission, assigned
Commissioner or hearing officer, and the Executive Director and any other respondent,
no less than three days prior to the hearing on the merits.

8. Before or during the hearing on the merits, the Executive Director and any
respondent may file a request for resolution of a procedural matter affecting the conduct
of the hearing. This request shall be directed to the Commissioner or hearing officer
designated to hear preliminary matters pursuant to Section VIII, subsection C(2). The
request shall follow the process outlined by paragraphs 2 through 5 of this section, except
that the request may be submitted later than 25 days prior to the commencement of the
hearing on the merits but may not be submitted after the conclusion of the hearing on the
merits. If either party requests a written decision, the assigned Commissioner or hearing
officer shall issue a written decision no later than 20 days after the date of the request.

C. Hearing Briefs.

The Executive Director shall, and any respondent may, submit a hearing brief. The brief
shall outline significant legal arguments and list evidence and witnesses to be presented
at the hearing. The brief is not required to list anticipated rebuttal evidence or rebuttal
witnesses. Unless the Commission or outside hearing officer agrees to accept briefs by
email, six copies of the brief shall be delivered to the Commission, assigned
Commissioner, or outside hearing officer no later than 20 days prior to the date the
hearing on the merits commences. The Executive Director shall deliver a copy of the
Executive Director’s brief to each respondent named in the accusation. Each respondent
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who chooses to submit a brief shall deliver copies of the respondent’s brief to the
Executive Director and to every other respondent named in the accusation.

D. Issuance of Hearing Subpoenas.

The Executive Director and any respondent named in the accusation may request the
issuance of subpoenas for the attendance of witnesses and for the production of
documents at the hearing on the merits. Requests for the issuance of subpoenas should be
delivered no later than 20 days prior to the commencement of the hearing on the merits.
The request shall be accompanied by a declaration specifying the name and address of the
witnesses and setting forth the materiality of their testimony. If the request is for a
document subpoena, it shall be accompanied by a declaration which includes the
following information: a specific description of the documents sought; an explanation of
why the documents are necessary for the resolution of the complaint; and the name and
address of the witness who has possession or control of the documents. Subpoenas may
be issued upon approval of the Commission or the Commissioner or hearing officer
designated by Section VIII, subsection C(2).

Xl.  DISCOVERY OF EXCULPATORY INFORMATION AND
DISMISSAL OF COMPLAINT PRIOR TO HEARING ON
THE MERITS

A Discovery of Exculpatory Information. Following the delivery of the probable
cause report, if the Executive Director is aware of or discovers any exculpatory
information with respect to any charge listed in the accusation, the Executive Director
shall notify the Commission and the respondent(s) of this information.

B. Dismissal Recommendation. After a determination of probable cause and before
a hearing on the merits, the Executive Director may recommend that the Commission
dismiss the complaint. The Executive Director may make such a recommendation based
on the Executive Director’s discovery of exculpatory information or other good cause. In
such situations, if he or she has not done so already, the Executive Director is not
required to issue an accusation and the Commission need not hold a hearing on the
merits, unless the Commission overrides the Executive Director’s dismissal
recommendation.

C. Commission Consideration of Dismissal Recommendation. The Executive
Director shall present the dismissal recommendation and_the reasons for the
recommendation to the Commission in a public memorandum. Thereafter, any two or
more members of the Commission may cause the complaint to be calendared for
consideration by the full Commission in open session at the next Commission meeting
occurring no sooner than ten days from the date the Executive Director informs the
Commission of the Executive Director’s recommendation. A Commissioner’s request
that a complaint be calendared must be received by the Executive Director no fewer than
five days prior to the date of the meeting, so that the Executive Director may comply with
the applicable notice and agenda requirements. If two or more members of the
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Commission do not cause the complaint to be calendared, or if in open session a majority
of the Commission does not vote to override the dismissal recommendation, the
Commission shall take no further action on the complaint except: 1) inform the
complainant and each respondent of the Commission’s decision; 2) at the Commission’s
discretion, issue a warning letter to the respondent; or 3) at the Commission’s discretion,
refer the complaint to another agency for it appropriate action.

D. Dismissal or Removal of Specific Charges. After a determination of probable
cause and before a hearing on the merits, the Executive Director may decide not to
proceed with a specific charge listed in the accusation. If the Executive Director makes
such a determination, the Executive Director shall immediately notify in writing the
respondent(s) and the Commission or hearing officer. If the Executive Director provides
such notice, the Commission shall not find a violation based on the specific charge or
violation after a hearing on the merits.

XIl. HEARING ON THE MERITS

A. General Rules and Procedures.
1. Public Hearing

The hearing on the merits shall be open to the public, provided that either the Executive
Director or the respondent(s) may request that the Commission, assigned Commissioner
or hearing officer exclude any witnesses.

2. Standard of Proof

The Commission may determine that a respondent has committed a violation of law only
if a person of ordinary caution and prudence would conclude, based on a preponderance
of the evidence, that the respondent has committed the violation.

3. Rules of Evidence

All evidence admissible in an administrative proceeding governed by the California
Administrative Procedure Act shall be admissible in a hearing on the merits. The
Executive Director and each respondent shall have the right to call and examine
witnesses under oath or affirmation, to introduce exhibits, to cross-examine and impeach
witnesses, and to rebut any evidence presented.

4, Exhibits
Where both parties stipulate to the admissibility of an exhibit, the parties shall so advise
the Commission in advance of the hearing. For all other exhibits, each party may move

to admit a particular exhibit at the hearing, and the other party shall have an opportunity
to object prior to the ruling on the admission.
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5. Witnesses

Witnesses shall be examined by the parties as follows: direct examination, cross-
examination, re-direct. After the parties have concluded their examination of a witness,
Commissioners shall have an opportunity to pose questions to the witness.

6. Oral Argument

At the hearing, the Executive Director and each respondent shall be allowed oral
argument. The Commission, assigned Commissioner, or hearing officer shall determine
the appropriate length for the arguments.

B. Finding of Violation.

If the Commission as a whole conducts the hearing on the merits, the Commission shall
determine, no later than 45 days after the date the hearing is concluded, whether the
respondent has committed a violation of law. If the Commission assigns one of its
members or an outside hearing officer to conduct the hearing on the merits, the assigned
member or hearing officer shall submit a report and recommendation to the Commission
no later than 30 days after the date the hearing is concluded. Thereafter, the Commission
shall determine, no later than 45 days after the date the report and recommendation is
delivered, whether the respondent has committed a violation of law.

The votes of at least three Commissioners are required to find a violation of law. The
finding of a violation shall be supported by findings of fact and conclusions of law and
shall be based on the entire record of the proceedings. Each Commissioner who
participates in the decision shall certify on the record that he or she personally heard the
testimony (either in person or by listening to a tape or recording of the proceeding) and
reviewed the evidence, or otherwise reviewed the entire record of the proceedings.

C. Administrative Orders and Penalties.

1. The votes of at least three Commissioners are required to impose orders and
penalties for a violation. The Commission may issue orders and penalties requiring the
respondent(s) to:

(a) cease and desist the violation;

(b) file any reports, statements or other documents or information required by law;
and/or

(c) pay a monetary penalty to the general fund of the City in an amount permitted
under the law that the Commission finds the respondent has violated, or, if the law
does not specify the amount of the monetary penalty, in an amount up to five
thousand dollars ($5,000) for each violation, or three times the amount which the
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respondent failed to report properly or unlawfully contributed, expended, gave or
received, whichever is greater.

2. When deciding on an order and penalties, the Commission shall consider all the
relevant circumstances surrounding the case, including but not limited to:

(a) the severity of the violation;
(b) the presence or absence of any intention to conceal, deceive, or mislead;
(c) whether the violation was deliberate, negligent or inadvertent;

(d) whether the violation was an isolated incident or part of a pattern;
(e) whether the respondent has a prior record of violations of law; and

(F) the degree to which the respondent cooperated with the investigation and
demonstrated a willingness to remedy any violations.

3. Unless otherwise ordered by the Commission, any penalties imposed by the
Commission must be paid in full by the respondent within 90 days of the Commission’s
decision.

D. Finding of No Violation.

If the Commission determines that there is insufficient evidence to establish that the
respondent has committed a violation, or if the Commission determines that there is
sufficient evidence to establish that the respondent has not committed a violation, the
Commission shall publicly announce this fact. Thereafter, the Commission shall take no
further action on the complaint. The Executive Director shall inform each respondent
and complainant of the Commission’s determination.

X, MISCELLANEOUS PROVISIONS

A. Ex Parte Communications.

Once a complaint is filed, no Commissioner or staff member shall engage in oral or
written communications outside of a Commission meeting, interview or settlement
conference regarding the merits of an enforcement action with the respondent or
complainant or any person communicating on behalf of the respondent or complainant
unless the communication is necessary for the conduct of the investigation or
enforcement action.

B. Access to Complaints and Related Documents and Deliberations.

1
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or information contained therein, or Commissioner and staff deliberations about
complaints shall be disclosed except as necessary to the conduct of an investigation, prior
to a probable cause determination.

2. After a determination of probable cause, the probable report, the response, and
the rebuttal shall be confidential, unless the respondent requested that the probable cause
hearing be public. All investigative documents, including notes and memoranda, created
prior to the probable cause determination, such as the complaint, shall remain
confidential, except that the Executive Director may provide a copy of the complaint to
the respondent(s) if the Executive Director determines that disclosure is necessary to the
conduct of the investigation. All investigative documents, including notes and
memoranda, created by the Executive Director and his or her staff after the probable
cause determination shall be confidential, except for the accusation, until any such
documents are either delivered to the Commission or respondent(s), introduced as
evidence or an exhibit, or distributed for public consumption, such as an agenda or press
release.

43. In addition to the prohibition on ex parte communications stated in Section XIII,
subsection A, except at a public meeting of the Commission, Commissioners are
prohibited, prior to a final determination on the merits of a complaint, from engaging in
oral or written communications regarding the merits of a complaint or enforcement action
with any person or entity unless the communication is necessary for the conduct of the
investigation or enforcement action. After a final determination on the merits of a
complaint, Commissioners may discuss matters in the public record.

C. Oaths and Affirmations.

The Commission, and individual Commissioners and hearing officers assigned to conduct
hearings, may administer oaths and affirmations.

D. Selection of Designee by the Executive Director.

Whenever the Executive Director designates an individual other than a member of the
Commission staff to perform a duty arising from the Charter or these Regulations, the
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Executive Director shall notify the Commission of the designation no later than the next
business day.

E. Powers and Duties of Hearing Officers.

1. Unless otherwise provided, whenever the Commission assigns an individual
Commissioner or hearing officer to hear any matter under these Regulations, the assigned
Commissioner or hearing officer shall have the same authority, and be subject to the
same restrictions, as the Commission.

2. When an individual Commissioner or a hearing officer is assigned to hear and
decide preliminary matters in advance of a hearing on the merits, he or she shall make an
actual determination. This determination may be reviewed by the Commission upon
request by the Executive Director or a respondent, pursuant to the procedures specified in
Section X, subsection B(7).

3. When an individual Commissioner or a hearing officer is assigned to conduct a
probable cause hearing or hearing on the merits, he or she shall submit a report and
recommendation for decision by the Commission. The report and recommendation shall
contain proposed findings of fact and conclusions of law. Copies of the report and
recommendation shall be delivered to the Commission, Executive Director, and each
respondent no later than 30 days after the date the hearing is concluded. Thereafter, the
Executive Director shall calendar the matter for consideration at the next Commission
meeting not less than 15 days after the date the report and recommendation is delivered to
the Commission.

4, When the Commission sits as the hearing panel to hear a case, with an outside
hearing officer presiding, the hearing officer shall rule on procedural matters and on the
admission and exclusion of evidence only, and shall have no role in the decision on the
merits.

F. Statute of Limitations.

1. Unless otherwise stated in local or State law, for statute of limitations purposes,
an action or proceeding for administrative penalties is brought or commenced by the
Executive Director on the date the Executive Director delivers the probable cause report.

2. If there is no statute of limitations for violations of the law allegedly violated, the
probable cause report must be delivered within four years of the date of events which
form the basis of the complaint, or the date that the events constituting the basis of the
complaint were discovered by the Ethics Commission, whichever is later.

G. Extensions of Time and Continuances.

Whenever the Executive Director, a respondent, or a witness is required to complete an
act or produce materials pursuant to these Regulations, that party may request an

17



extension of time. Requests for extensions of time may be made to the Commission
Chair or the Commission Chair’s designee. The requester must deliver the request to the
Commission Chair or designee and provide a copy of the request to all other parties no
later than ten business days before the deadline to complete an act or produce materials.
The Commission Chair or designee shall have the discretion to consider untimely
requests. The Commission Chair or designee shall approve or deny the request within
five business days of the submission of the request. The Commission Chair or designee
may grant the request only upon a showing of good cause.

The Executive Director or any respondent may request the continuance of a hearing date.
The requester must deliver the request to the Commission Chair or the individual
Commissioner or hearing officer assigned to hold the hearing, and provide a copy of the
request to all other parties no later than ten business days before the date of the hearing.
The Commission Chair or the individual Commissioner or hearing officer assigned to
hold the hearing shall have the discretion to consider untimely requests.

The Commission Chair or the individual Commissioner or hearing officer assigned to
hold the hearing shall approve or deny the request within five working days of the
submission of the request. The Commission Chair or the individual Commissioner or
hearing officer assigned to hold the hearing may grant the request only upon a showing of
good cause.

H. Referrals to Other Enforcement Agencies.

At any time after the filing of a complaint, the Commission or Executive Director may
refer the matter to another government agency or official if the Commission or Executive
Director determines that the agency or official may more appropriately resolve the
allegations in the complaint or enforce the applicable provisions of law. A copy of all
information gathered by the Commission staff shall be sent to the agency or official
together with the referral.

A determination by the Executive Director or the Commission that no further action
should be taken on a matter shall not prevent any other government agency from
initiating its own enforcement action, including disciplinary action, based on the same
allegations and facts.

l. Recordings and Transcripts.

Every probable cause hearing and hearing on the merits shall be tape-recorded. Where
the Commission assigns a Commissioner to conduct a probable cause hearing, and where
the Commission assigns a Commissioner or hearing officer to conduct a hearing on the
merits, the hearing shall also be recorded stenographically. The Commission shall retain
the tapes until the opportunity for legal challenge has been exhausted. Copies of a tape
shall be available to the respondent upon request.
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J. Place of Delivery.

1. Whenever these Regulations require delivery to the Commission, its members, or
the Executive Director, delivery shall be effected at the Commission office.

2. Whenever these regulations require delivery to a respondent or his or her
committee, delivery shall be effective and sufficient if made by U.S. mail, personal
delivery or any other means of delivery agreed upon by the parties under section I,
subsection F, to:

a. If the respondent is a City employee, to the address listed with the
(Controller/ Payroll) as the employee's current address.

b. If the respondent is a former City employee, to the address listed with the
City's retirement system.

C. If the respondent is a current or former candidate or committee registered
with the Ethics Commission, to the address provided to the Ethics Commission by that
candidate or committee.

d. If subsections (a) through (c) are not applicable, to an address reasonably
calculated to give notice to and reach the respondent.

It is the responsibility of City employees, or candidates or committees who file reports
with the Ethics Commission, to maintain accurate addresses with relevant City
Departments. The Executive Director therefore may rely on those addresses in carrying
out the objectives of the Commission.

3. Delivery is effective upon the date of delivery, not the date of receipt.
K. Page Limitations and Format Requirements.

Whenever these Regulations impose a page limitation, a “page” means one side of an 8%
inch by 11 inch page, with margins of at least one inch at the left, right, top and bottom of
the page, typewritten and double-spaced in no smaller than 12 point type. Each page and
any attachments shall be consecutively numbered.

L. Public Summary of Dismissed Complaints.

Notwithstanding any other provision of these regulations, the Executive Director may
provide a public summary of dismissed complaints. Such summary may include, but
need not be limited to, a generic description of each dismissed complaint and a summary
of the reasons for dismissal, provided that such information shall comply with the
confidentiality requirements of the Charter.
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M. Conclusion of Hearing on the Merits.

For the purposes of these Regulations, a hearing on the merits concludes on the last date
on which the Commission hears argument or testimony in the proceeding.

XIV. STIPULATED ORDERS

A. At any time after the Commission takes jurisdiction over a complaint, the
Executive Director may enter into negotiations with a respondent for the purpose of
resolving the factual and legal allegations in a complaint by way of a stipulation, decision
and order. Any proposed stipulation, decision and order shall explicitly state that:

(1) the proposed stipulation, decision and order is subject to approval by the
Commission;

(2) the respondent knowingly and voluntarily waives any and all procedural rights
under the law and these Regulations;

(3) the respondent understands and acknowledges that the stipulation is not binding
on any other law enforcement agency, and does not preclude the Commission or its
staff from referring the matter to, cooperating with, or assisting any other
government agency with regard to the matter, or any other matter related to it;

(4) the respondent agrees that in the event the Commission refuses to approve the
proposed stipulation, it shall become null and void; and

(5) in the event the Commission rejects the proposed stipulation and a full
evidentiary hearing before the Commission becomes necessary, no member of the
Commission shall be disqualified because of prior consideration of the stipulation.

B. The stipulated order shall set forth the pertinent facts and may include an
agreement as to anything that could be ordered by the Commission under its authority
pursuant to Charter section C3.699-13.

C. Once the Executive Director enters into a stipulated agreement with a respondent,
the Executive Director shall inform the Commission of this stipulation. Thereafter, any
two or more members of the Commission may cause the stipulation to be calendared for
consideration by the full Commission in a closed session at the next Commission meeting
occurring no sooner than ten days from the date the Executive Director informs the
Commission of the stipulated agreement. If there is a vacancy on the Commission or if a
member must recuse himself or herself from consideration of the stipulated order, one
member of the Commission may cause the stipulation to be calendared. Commissioners’
requests that a stipulated agreement be calendared for consideration by the full
Commission must be received by the Executive Director no fewer than five days prior to
the date of the meeting, so that the Executive Director may comply with the applicable
notice and agenda requirements.
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D. Stipulated orders must be approved by the Commission and, upon approval, must
be announced publicly. The stipulated order shall have the full force of an order of the
Commission.

XV. SEVERABILITY

If any provision of these Regulations, or the application thereof to any person or
circumstance, is held invalid, the validity of the remainder of the Regulations and the
applicability of such provisions to other persons and circumstances shall not be affected

thereby.

S:\Enforcement\Investigations.Enforcement.Regulations\Regulations.Jan.2010.doc
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City Hall
1 Dr. Carlton B. Goodlett Place, Room 244
San Francisco 94102-4689
Tel. No. (415) 554-7724
Fax No. 415) 554-7854
TDD/TTY No. (415) 554-5227

SUNSHINE ORDINANCE
TASK FORCE

August 1, 2011

San Francisco Ethics Commission
Commissioner Benedict Hur, Chair
Commissioner Jamienne Studley, Vice Chair
Commissioner Beverly Hayon
Commissioner Dorothy Liu

Commissioner Charles Ward

Re: Sunshine Ordinance Task Force Recommendations re Proposed
Regulations for Enforcement of Sunshine Complaints and Referrals

Dear Commissioners,

The Sunshine Ordinance Task Force respectfully submits the enclosed recommended
amendments to the Ethics Commission staff’s June 2010 proposed regulations for the
Commission’s handling of Sunshine Ordinance complaints and Task Force referrals. An
explanatory memorandum and redlined draft comparing changes have been included to
clarify the advised amendments.

The Task Force regrets its delayed response to the proposed regulations, however,
comprehensive discussions among Task Force members, open government advocates and
experts, and members of the public were necessary to ensure such an important policy
matter received a thorough review.

Thank you for the opportunity to participate in the development of the Ethics
Commission’s Sunshine Ordinance enforcement procedures. In order to facilitate the
adoption of constructive and mutually agreeable regulations, the Task Force requests a
joint open hearing between its Compliance and Amendments Committee and the Ethics’
- Commissioners to fully discuss the proposed regulations and submitted amendments.
Please contact Chris Rustom, the Sunshine Ordinance Administrator, to arrange a joint
hearing and discuss potential hearing dates.

Task Force members trust these recommended amendments will prove useful to the
Commissioners’ ongoing discussions and look forward to working with you more on this
project. Please do not hesitate to contact the Task Force with any questioris or concerns
regarding these suggestions.

http://www.sfgov.org/sunshine/



Thank you for your time and consideration.

Respectfully submitted,
Hope Johnson

Sunshine Ordinance Task Force Chair
Encls.

cc:  John St. Croix, Ethics Commission Executive Director



City Hall
1 Dr. Carlton B. Goodlett Place, Room 244
San Francisco 94102-4689
Tel. No. (415) 554-7724
~ Fax No. 415) 554-7854 .
TDD/TTY No. (415) 554-5227

SUNSHINE ORDINANCE.
TASK FORCE

Date: - July 26,2011
To: Ethics Commission
From: Sunshine Ordinance Task Force

Subject: Ethics Commission Staff’s August 17, 2010 draft “Regulations for
Complaints Alleging Violations of the Sunshine Ordinance.”

" Introduction:

The Sunshine Ordinance Task Force (SOTF), through its five member Compliance and
Amendments Committee’ has reviewed, considered, and adopted suggested changes to
the Commission staff’s August 17, 2010 draft “Regulations for Complaints Alleging
Violations of the Sunshine Ordinance” (Staff’s Draft) Developed during many meetings
‘of the Committee, some devoted almost exclusively to that task, the suggested changes
also reflect extensive public comments taken at those meetings.

A paramount consideration for the SOTF was the need to distinguish between the
Commission’s two distinct roles under the regulations. One is its role with respect to
SOTF referrals to the Commission for enforcement of non-complied with SOTF Orders.
The other, its role in “handling” specific complaints filed directly with the Commission
for willful violations . of the Sunshine Ordinance against “elected officials” and
“department heads.” In addition, as it moved through the process, the Committee
concluded that editing and making additions or other major changes to the Staff’s Draft,
such as deleting and/or moving sentences and paragraphs, would likely result in a
document difficult to follow and cumbersome to the point that the purpose of some of the
changes would be lost to the reader. As a result, it prepared a redraft called “Regulations
for Enforcement of the Sunshine Ordinance” (SOTF Draft), which is submitted with this
Memorandum that is intended to explain the changes and the reasons for those changes.

1 That Committee’s members were the SOTF Chai:, its Vice-Chair, its member attorney, a former
- President of the League of Women Voters of San Francisco, and an experienced paralegal.




Statutory Background:

The Ethics Commission’s authority to issue rules and regulations with réspect to open
government matters is found in Article XV, §15.02 of the City Charter: :

“The Commission may adopt, amend and rescind rules and regulations consistent
with and related to carrying out the purposes and provisions of this Charter and
ordinances related to campaign finances, conflicts of interest, lobbying, campaign
consultants and governmental ethics and to govern procedures of the Commission.
In addition, the Commission may -adopt rules and regulations relating to
carrying out the purposes and provisions of ordinances regarding open
meetings and publlc records.” (Empha31s Added.)

The San Francisco Sunshine Ordinance (Sunshlne Ordinance) is only City “ordinance” -
that deals with the open government matters. Accordingly, any Regulations issued by the
Ethics Commission (Commission) must implement “the purposes and provmons ” of the
Sunshine Ordinance. ~

The Regulations adopted by the Commission must be consistent with the Sunshine
Ordinance for two reasons: (1) the Commission, in its By-laws, has undertaken to comply
with the Sunshine Ordinance” and (2) by virtue of Section 67.36,° the Sunshine Ordinance
has pr1macy over any other inconsistent local laws in the aspects of open government that
it covers. -

The Commission’s Jurisdiction:

In its covering August 17, 2010 Memorandum to the Commission, the Staff notéd that at
“its June 14, 2010 meeting, the Commission ... adopted the three decision points”, the
first of which was: '

“The Commission’s jurisdiction regarding violations and alleged violations of the
Ordinance includes: a) alleged willful violations of the Ordinance by elected officials

Article 1, Section 3: Authority, Statutory Requirements, other Laws and Policies.

“The Commission shall comply with all applicable laws,  including, but not limited to, the San
Francisco Charter, San Francisco Sunshine Ordinance (Administrative Code sections 67.01 et seq.),
the Ralph M. Brown Act (Government Code sections 54950 et seq.)...”

3 SEC. 67.36. SUNSHINE ORDINANCE SUPERSEDES OTHER LOCAL LAWS.
The provisions of this Sunshine Ordinance supersede other local laws. Whenever a conflict in local
law is identified, the requirement that would result in greater or more expedited public access to
public information shall apply.




and department heads; b) referrals of violations of the Ordinance from the Sunshine |
Ordinance Task Force (“Task Force”); and c) complaints brought directly to the
Commission alleging a violation of the Ordinance.”

For that reason, the Staff’s Draft is based on these three jurisdictional grounds. However,
the Commission’s jurisdiction is limited only to the first two: “a) alleged willful.
violations of the Ordinance by elected officials and department heads; and “b) referrals of
violations of the Ordinance from the. Sunshine Ordinance Task Force ...” The
Commission does not have jurisdiction for “c) complaints brought directly to the
Commission alleging a violation of the Ordinance.”

Staff’s position that the Commission has jurisdiction over complaints alleging non-willful
violations of the Ordinance is based on its mistaken reading of subdivision (d) of Section
67.35* of the Ordinance: :

“(d) Any person may institute proceedings for enforcement and penalties
under this act in any court of competent jurisdiction or before the Ethics
- Corhmission if enfotcement action is not taken by a city official or state ofﬁ01a1 40
~ days after a complamt is filed.”

. While Section 67.34 is explicit that “complaints involving: allegﬁtions of willful
violations ... by elected. officials or department heads of the City and County of San
Francisco shall be handled by the Ethics Commission”, subdivision (d) of Section 67.35

refers to enforcement “proceedings” before either the Commission or a court of .

competent jurisdiction, not to original “complaints”.’ (Emphasis Added) If subdivision
(d) authorizes the filing of complaints with the Commission  or a “court of competent
_]U.I‘lSdlCthl’l subdivision (a) of the same Section 67.35 would not be needed:

“(a) Any person may institute proceedings ... in any court of competent
jurisdiction to enforce his or her right to inspect or to receive a copy of any public -
record or class of public records under this Ordinance or to enforce his or her
right to attend any meeting required under this Ordinance to be open, or to
.compel such meeting to be open.”

Further, the SOTF has original jurisdiction to hear and decide complaints alleging
violations of the Ordinance under provisions of Section 67.21 and 67.37, to wit:

4.
5

References to Sections in this Memorandum are to Sections of the Sunshine Ordinance.

At the hearing on the quoted decision points, the Ethics Commission discussed how to implement
subdivision (d) of Section 67.34 and what “order” or “finding” would be enforced became an issue. The
SOTF concluded and has incorporated in its draft, that it is either an SOTF order referred by SOTF to an
official, such as the Attorney General who declines to enforce it, or an order issued by the Supervisor of
Records pursuant to §67.21(d).




§67.21(e) “If the custodian refuses, fails to comply, or incompletely complies
with a request described in (b) above or if a petition is denied or not acted on by the
supervisor of public records, the person making the request may petition the Sunshine
Task Force for a determination whether the record requested is public. The Sunshine
Task Force shall inform the petitioner... of its determination whether the record
requested, or any part of the record requested, is public. ... Upon the determination
that the record is public, the Sunshine Task Force shall immediately order the
custodian of the public record to comply with the person's request...”

§67.37(c) “...The Task Force shall make referrals to a municipal office with
enforcement power under this ordinance ... whenever it concludes that any person
has violated any provisions of this ordinance...”

As a matter of overall policy, the SOTF is the body logically suited to handle simple
“violation” complaints; it is designated to handle these complaints, its 11 -public members
representing various segments of the open government “community”; and a ten-year
history of experience, knowledge and time-developed procedures for doing so. On the
other hand, given the Commission’s extensive substantive responsibilities for enforcing
and monitoring multiple laws under the Charter and under its own Regulations, the use of
the Commission’s limited resources to determine, for example, whether or not a particular
public record is exempt would not seem justified, particularly as its hearing procedures
are formal and carefully spelled out.

As a practical matter, if the Commission had concurrent jurisdiction with the SOTF on
simple violation complaints, contrary determinations from each could result should a
complainant file with both the SOTF and the Commission, with obvious undesirable
implications, particularly in the event of the SOTF’s referral to the Commission for
enforcement of its Order. Moreover, as noted below, the procedure followed by the SOTF
and that proposed by your Staff (in the Staff’s Draft) are fundamentally different, both
procedurally and substantively.

Comparison of Non-Willful Violation Complaint Procedures.

The procedure proposed in the Staff’s Draft for “handling” non-willful violation
complaints is rigidly structured, detailed and proscribed. The Executive Director becomes
the real party or de facto complainant and the procedure for handling them is much the
same as a complaint involving the other laws the Commission enforces. The Executive
Director conducts a full investigation (with some investigative records held
“confidential™), and recommends to the Commission a finding of either “no violation”, or
“a violation and proposed penalties” or “a violation with an agreed stipulation” by the
Respondent. The recommendation automatically becomes the Commission’s official
action without a hearing unless, within five days after the recommendation is sent, at least
two Commissioners request that the matter be agendized for its next meeting. If it is
heard, the original complainant has no right to speak at the hearing (§V.A.1.b); while the



Respondent is allowed to be represented by counsel (§IV.C.) - undoubtedly the City
Attorney, directly contrary to §67.21(i) of the Sunshine Ordinance.

The procedure before the SOTF is quite different. While structured to comply with the
mandate of the Ordinance for prompt disposition of these complaints, the procedure is
informal and conducted with complete public access to all filings and records. The parties
are the complainant and the Respondent official, department or agency. Each files written
support for its positions. Neither the SOTF nor its Administrator “investigates”
complaints. Unless there is a jurisdictional issue, the complaint is promptly scheduled for
hearing before the full SOTF. At the hearing, the parties (and any supporters) present
their respective positions and answer questions posed by the SOTF members, followed by
public comment. Motions are discussed without time limit, followed by public comment.
If ‘one or more violations are found, an Order of Determination is issued to the
Respondent that the records be disclosed (or some other action taken) within five days.
The decision on the complaint is resolved at this single hearing. It is not unusual for as
many as 10 complaints be heard at a SOTF meeting:

Changes to Staff’s Draft in the SOTF Draft:

First: Given that the Commission does not (and probably should not) have
concurrent jurisdiction over non-willful violation complaints, all references to such
complaints, and the investigations, hearings and other provisions that would relate to
them are eliminated in the SOTF Draft. As a result, the SOTF Draft only deals two kinds
of cases: (1) SOTF references to the Commission for enforcement of SOTF Orders and
(2) willful violation complaints filed with the Commission.

Second: Due to the inherent difference between these two types of cases, the SOTF
Draft creates separate paths, one for SOTF and other person enforcement
referrals/proceedings and the other for willful violation complaints. These two separate
paths are reflected throughout the SOTF Draft. For example, a significant difference in
the drafts respective definitions, e.g. Ethics Staff: “Complaint” compared to the SOTF
Draft: “Enforcement Action”.

Third: - The SOTF Draft reflects the SOTF’s strong conviction that because these
are open government cases, all actions taken and records related to them, including the
Staff’s investigatory files, are to be fully accessible to the public at all times. There is
neither a legal basis for keeping any of them “confidential” nor any policy supporting
“confidentiality” in an open government setting, as these cases are. The only exceptions
are public records whose disclosure is prohibited by the California Public Records Act or
some other state law.

Fourth: Ethics Staff’s proposal to simply shift the ‘burden of proof” in enforcement
hearings, effectively allowing the Respondent to retry the case, has been eliminated. The
SOTF Draft limits the hearing on enforcement cases to a “penalty” phase summary



hearing, precluding any new “evidence” on the original violation or on the Respondent’s
refusal to comply, allowing only evidence that will fully remedy the original violation or
- provide some basis not to penalize the Respondent or to minimize the penalty. An added
provision prohibits infroduction of any. evidence that was presented to the SOTF or the
Supervisor of Records prior to issuance of the SOTF or the Supervisor of Records Order
being enforced. '

Fifth: - Ethics Staff’s proposal to define “willfully” and to provide “outs” for
willful violations through definitions of “exculpatory- information” and ‘“mitigating
information” have been eliminated in favor of the California Penal Code’s statutory
definition of “willfully.” ® In addition, the SOTF draft eliminates the provision in the
Ethics draft that sought to make the “confidentiality” of a non-disclosed public record
under the Charter but disclosable under the Ordinance, a complete defense to any claimed
violation. As noted above, the Regulations have to be consistent with the San Francisco
Sunshine Ordlnance

Sixth: . All other provisions in the Staff’s Draft that go to the Commission’s
decision making, such as “circumstances surrounding the case,” have been eliminated.
The Commission presently has five members, four of whom are lawyers. They are well
qualified to determine on their own what the “circumstances” should be.

- Seventh: All restrictions on persons who can testify or provide support for a
Respondent or Complainant at a hearing have been eliminated and ample time for public

comment added. Any restrictions of that kind are unacceptable as a matter of fairness and - -

in maintaining a 1evel playmg field.

Eighth: The provisions relating to outside “hearing officers” have been eliminated,
given the importance of an enforcement or willful violation hearing, the need for ‘the
Commission to be directly involved, and the potential serious adverse consequences for
the Respondent. Rather, the SOTF believes ‘the full Commission or a panel of three
Commissioners should hear these cases. The SOTF enforcement hearings should be
relatively short since little new evidence (if any) will be introduced — the hearing will be
essentially a “sentencing” one, while the “willful violation” hearing catries with it
penalties and, possibly, an official misconduct finding. N

6 “Wﬂlfully" is defined in section 7 of the Penal Code as: "the word 'willfully,' when applied to the

intent with which an act is done or omitted, implies simply a purpose or willingness to commit the act, or
make the omission referred to. It does not requlre any intent to injure another, or to acquire any
advantage.”




Ninth: Because public policy is to provide fast and efficient access to public
records, under the SOTF Draft, where appropriate, time periods for actions have been
shortened and prompt resolution has been called for. 7

Tenth: The Investigation and Hearing provisions in Sections IV and V of Staff’s
Draft with reference to willful violation “Complaints” have been edited to improve the
flow of the investigative, reporting and hearing procedures involved and elumnatmg
those specific provisions 1dent1ﬁed above.

Attaohnient A:
SOTF Proposed Revised Version of Staff’s Draft.

Aftachment B:

Auto Generated Compared Document showing changes (in blue) in the SOTF Draft from
the Ethics Staff’s Draft, with italicized and highlighted (yellow) comments.

! This-is demonstrated by CPRA §6258 «...The times for responsive pleadings and for hearings in
these [injunctive or declarative relief or writ of mandate] proceedings shall be set by the judge of the
court with the object of securing a decision as to these matters at the earliest possible time.” CPRA
§6259(c), “...an order of the court, either directing disclosure by a public official or supporting the
decision of the public official refusing disclosure ... shall be immediately reviewable by petition to the
appellate court for the issuance of an extraordznary writ.” Sunshine Ordinance §67.21(c), “...The Sunshine
Task Force shall inform the petitioner, as soon as possible and within 2 days after its next meeting but in no case
later than 45 days from when a petition in writing is received, of its determination whether the record requested, or
any part of the record requested, is public.” :
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I PREAMBLE

Pursuant to San Francisco Charter § 5.102, the San Francisco Ethics Commission promulgates
these Regulations in order. to carry out the purposes and provisions of the San Francisco
Sunshine Ordinance, S.F. Admin. Code §§ 67.1, et seq. These Regulations apply only to
complaints alleging willful violations of the Sunshine Ordinance and actions for enforcement of
orders issued by the Sunshine Ordinance Task Force and the Supervisor of Records. All matters
involving alleged violations of conflict of interest, campaign ﬁnance lobbyist, campaign
consultant or other ethics laws shall be handled under the Ethics Co -ss1ons Regulations for
Investigations and Enforcement Proceedings.

TI. DEFINITIONS

D. “Complamt” means a document ﬁled

o ‘;{ "olauons of the Sunshine.
d County of San Francisco.

including any electronic format alleging one’ QI‘ mOI'Q,,
Ordinance by an elected

means as: ;gphcable a pér&on or entlty that files a Complaint or who was
L2 SO UReferral or an Epﬁprcement Petition.

ie g§§ spec1ﬁcally indicated. If a deadline falls on
dhne shaiﬁ)é extended to the next business day.

Tt

%;(9 @TF Referral or Enforcement Petition, as applicable.
5 “’é‘;{'
cement Petitidt g means a petition filed by a Complainant pursuant to Section

iy,

B
he:Sunshine Oféh,nance to commence a proceeding for enforcement of (1) a SOTF -
Order of Dete’fm B t1on that;],s not the subject of a SOTF Referral or (2) a Supervisor of Records
Order that has not: b"“ n co phed with by the Respondent to whom issued.

L. “Executive Ditector” means the Executive Director of the Commission.

J. “Hearing Panel” means a panel of three Comrmssmners assigned to conduct a hearing on.
a Complaint.

K. “Order” means either a SOTF Order of Determination or a Supervisor of Records Order,
as applicable.
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L. “Respondent” means either (1) an elected official or department head who is alleged in a
Complaint to have willfully violated the Sunshine Ordinance or (2) the official, department head,
or other person who has failed to comply with an Order.

M. “SOTF Order of Determination” means an Order issued by the Task Force to a
Respondent finding a violation of the Sunshine Ordinance and requiring the Respondent to
correct the violation.

N. “SOTF Referral” means a referral from the Task Force to the Co,mmlssmn for the

enforcement of a SOTF Order of Determination that has not been con( fied with by the
Respondent to whom issued.

P. “Supervisor of Records Order” means an ord i

Q. “Task Force” means the Sunshine Ordinance Tasfé’a ;
the Sunshine Ordinance. )

%

. COMPLAINTS / SOTF REFRR@ f{/jENFORCEMEl\f FITIONS

\4 i‘ '\/;:i‘?
&

A. Any person or entity may file a Compigmt Tthe Gomm’
be administered in accord?gce with Section Ivaﬁtﬁese Regﬁ auons. Upon recelpt ofa
Complalnt the Executwe fo' s.shall 1mmed1a§;ly notify afid forward a copy thereof to the

'a Attorney Getigral.

fn’

B. ‘When the Execxﬁ”%eplre .e;celves a SOTZF Referral or an Enforcement Petition, the

Executive ]?;\Jrect Hediately :j,%);egig;efa hearing on it at the next regular meeting of
the Comlmsé“ﬁ" 16 than 21 day¥’ Hter rece1pt thereof and (2) give notice to the
Respoﬁa’ent and t inantis,

¢ ;ement actig n shall be taken on a SOTF Referral or an Enforcement Petition nor
any action taken b © gni’m1s310n with respect to a Complaint unless at least 40 days have
elapsed after the datéithe District Attorney and the California Attorney General shall have been
notified by the Task Force of the filing of the complaint resulting in the SOTF Referral or by the

Executive Director in the case of a Complaint or Enforcement Petition, as the case may be.

IV. COMPLAINT INVESTIGATIONS, REPORT, AND RECOMMENDATION

A. The Executive Director shall thoroughly investigate each Complaint. The investigation
(2) shall be completed within 30 days after the Complaint is filed, (b) shall include interviews of
the Complainant and the Respondent and a review of all documentary and other evidence
submitted by the Complainant and Respondent, or by other persons on their respective behalves,

SOTF 051711 -3~




in support of or in opposition to the allegations in the Complaint, and (¢) may include interviews
of any other persons and the review of any other documentary and other evidence deemed
relevant. All interviews shall be audio recorded and maintained as part of the investigative files.

B. After the investigation of the Complaint is completed, the Executive Director shall
prepare a draft report with proposed factual findings. The draft report shall contain a summary
of (a) the evidence gathered through the investigation, (b) the provisions in the Sunshine
Ordinance relevant to the Complaint and the proposed findings, and (c) the Executive Director's
recommendation, which shall be either: (1) a finding that Respondent willfully violated the
Sunshine Ordinance with a proposed order and any proposed penaltlesf’ \‘é) éﬁndmg that
Respondent willfully violated the Sunshine Ordinance and a propg & ssettlement (in the form of
a stipulation among the Complainant and Respondent) satlsfactéfjf o p Executlve Director, or
(3) a finding that the Respondent has not willfully violated thé $Sunsh1né" A

recommendation that the Complaint be dismissed. )’?“2‘% %

p/lamant and the Respondent;’"‘
ay submftrcomments and pr@’ﬁos?ed

C; The draft report shall be dehvered to the Coy

report is scheduled to be heard. Copies of SIféh excef;f i
Director and the other palétyo <

D. If the Execugyg Directo s v ¢]

5o} ss10€1.;}( At
geives:

ort recommends a finding of willful violation(s) and
"L;fx,.orm of a stipulation signed by the Complainant and the
Respondéyt the Executiv? d _C.é 1 schedule a hearing by the full Commission at its next
regular megf},ng to be held riz oner'than 20 days after the date the Commission receives the
report. Follﬁv,;ﬁyg the heam}"‘é*éthe Commission, by the majority vote, shall either: (a) approve
the proposed setﬂ cment andignter any orders and/or impose any penalties consistent with it; (b)
reject the propose ttlem%nt and instruct the Executive Director to seek a different settlement;
or (c) reject the propo 36 A settlement and instruct the Executive Director to schedule a hearing by
the full Commission, xa"kf/ its next regular meeting. If the Commission approves the settlement, the
stipulation shall be and become fully enforceable and the order(s) and penalties provided for
therein shall be deemed orders issued and penalties imposed by the Commission, effective the
date of such approval with the same force and effect as an order issued or penalty imposed by the
Commission. :

aPPﬂ@Y al of a proposed sé. ¢

F. If the Executive Director’s report recommends a finding that the Respondent has not -
willfully violated the Sunshine Ordinance and dismissal of the Complaint, the Executive Director
shall schedule a hearing by the full Commission at its next regular meeting to be held no sooner
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than 20 days after the date the Commission receives the report. Following the hearing on the
report, the Commission, by a majority vote, shall either: (a) enter an order dismissing the
Complaint; (b) reject the dismissal recommendation and instruct the Executive Director to seek a
settlement; or (c) reject the dismissal recommendation and instruct the Executive Director to
schedule a hearing on the Complaint by the full Commission at its next regular meeting, If a
hearing is scheduled, the Executive Director shall notify the Respondent and Complainant of the
date, time, and location of the hearing at least 28 days in advance of the hearing date,

G. At any time after the Commission receives a Complaint, the Exeoutxye Director may
enter into negotiations with Respondent and the Complainant for the/p irpose’of settling the
allegations in a Complaint, the terms of which, including a propos 4 ymmission order and/or
penalties, would be incorporated into a stipulation.

1. Any stipulation, shall explicitly state that:

(a) The Respondent knowingly and volu
under law and these Regulations; &

(b) - The Respondent understands and acknowlédg hat ne1ther the settlement nor

any terms in the stipulation are binding on any other aget <or body, and does not preclude -
the Commission or its staff from refé"’; g the matter to, cobprating with, or assisting any
other agency or body with regard to tHE: 15 any other mat{gr.xélated to it; and

f}%‘
(c) In the event the Commission foes not PPEC é;t Pr’g]}oosed settlement and,
accordingly, a heangg bgfore the Commiss 'o ?‘é’f a Hearn:xg%Panel on the Complaint becomes
necessary, no Corm:msgion: §ha11 be d1squagﬁed becausé’of prior consideration of the

, ‘«9
5 R
{l’:;:

é otfimission or any Hearing Panel shall be on one side of
of at leasf one inch at the left, right, top, and bottom of the page,
jan 12° pomt type. Each page and any attachments shall be

V. HEARINGSQ, GENERAL
K%

A. ot Complaints and Enforcement Actions shall be public hearings. The
Commission shall hold the hearing, unless the hearing is on a Complaint, in which case, it may
assign a Hearing Panel to hold the hearing.

B. Except as otherwise provided herein, whenever the Commission assigns a Hearing Panel

to hear a Complaint, the assigned Hearing Panel shall have the same authority, subject to the
same restr1ct10ns as the Commission. '
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C. A Hearing Panel shall submit its report to the Commission, no later than 30 days after the
date the Complaint hearing is concluded. The report shall include proposed findings of fact,
proposed conclusions of law, and any proposed orders or penalties. Upon receipt of the report,
the Executive Director shall (a) deliver copies to the Complainant and each Respondent and (b)
schedule a hearing on the report at the next regular Commission meeting to be held which is
more than 15 days after the date the report is received by the Commission.

D. At hearings on Enforcement Actions, the Complainant (as the real party in interest) and
Respondent(s) shall have the right to appear and speak on his or her owg? ghalf. In addition,

other individuals may testify in support of either of them. At the cong ﬁsmn‘ of the testimony,
public comment shall be had in accordance with the Commission o flicy.

be had w1th a maximum ©
Thission pé;h,cy.

~ per speaker and otherwise in accordance with the:€¢

F. - For the purposes of these Regulations, a hearing co
Commission or the Hearing Panel hears; argument or testimoi

hearing. f i,
b )f; 2;:2(" S
e @5’%% e
G. At or prior to a hearing on an Enforcemenf no eviden; presented heard, or-

considered in connection with (1) its hearmgs 190 the \/rigfnél omplaint or subsequent

proceedlngs before the T.askn (;;ICC pnor to the*§OFEF Referr §(2) the petltlon to the

1ss10n ’a ke f which Orders shall be deemed final and conclusive for all

' Comm1ssfon s sole deterfnmatlons shall be the nature and scope of the

o testimony given at a hearing or to documents
he Commission or a Hearing Panel may require that all
10 indér oath and any exhibits presented be properly

A Compfamt the Commlssmn or a Hearing Panel may examine in

VL DETERNI[NATION OF WILLFUL VIOLATIONS

A. When determining whether a Respondent’s actions constitute a “willful violation” of the
Sunshine Ordinance, the Commission shall apply the definition of “willfully” in Penal Code
section 7. [Note: “Willfully" is defined in section 7 of the Penal Code as: “the word 'willfully,’
when applied to the intent with which an act is done or omitted, implies simply a purpose or
Wﬂhngness to commit the act, or make the omission referred to. It does not require any intent to
injure another, or to acquire any advantage.”]
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B. The Commission shall determine, no later than 30 days after (a) the date a hearing on a
Complaint conducted by it is concluded or (b) the date it receives the report and recommendation
of the Hearing Panel that conducted a hearing on a Complaint, whether the Respondent(s) has
committed a willful violation of the Sunshine Ordinance,

C. The vote of at least three Commissioners shall be required to find that a Respondent has
willfully violated the Sunshine Ordinance. A finding of a willful violation of the Sunshine
Ordinance shall be supported by findings of fact and conclusions of laW;fiPnor to taking the vote,
a Commissioner who did not attend the hearing held by the Comnnssmrf or by the Hearing Panel
shall certify that he or she reviewed the entire record of the proceedﬁ‘ s, including an audio
recording of the hearing, S

VII. ADMINISTRATIVE ORDERS AND PENALTHIS

A. The majority vote of at least three Commissi
Complaint or (b) issue any order or impose any pe”r?a 8
Sunshine Ordinance or (2) enforcing a SOTF Order of D
Supervisor of Records.

ko
B. The Comm1ss1on may issue an ora"

Wlllfully violated the Sunshine Ordmance‘: w‘,}he subject o
requiring such Respondent to (a) 1mmed1ate’£ cease, S i
with the order, (b) cure and correct the w111ﬁﬁ~v1olat1 0
immediately comply w1thv 2 G

50(?{)&% écrfnore than ﬂvg thousand dollars ($5 000) for each willful

480 ‘ d,:l:«“of Determination or Supervisor of Records

th 486
S ‘ on may refet’a Respondent who willfully violated the Sunshine

s

Order 1} Ada : 1
Erancisco iﬁisgt\rr ct Attorney for possible criminal action.

; *é’
J %f espondent who is an elected official or a department
head willfylly violated the Si’x‘nshlne Ordinance, the Commission may find official misconduct by
Tident and proceedjn accordance with the applicable provisions of Article XV of the

VIIL MISCELLANEOUS PROVISIONS

A, Once a Complaint is filed with the Commission or an Enforcement Action is received
by the Commission, no Commissioner shall engage in communications of any kind outside of a
Commission meeting or Hearing Panel hearing regarding the merits of the Complaint or the
Enforcement except for procedural communications.

B. All Complaints, investigative records of whatever nature or description, as well as all
records relating to Enforcement Actions, in whatever form, and all information contained
therein, including any work product (as defined in Code of Civil Procedure §2018.030), in the

SOTF 051711 -7-



custody of the Commission and its staff, including internal notes taken by the Executive Director
or any staff member, constitute public information and are fully disclosable non-exempt public
records, except and solely to the extent disclosure thereof is specifically prohibited pursuant to
any provision of the California Public Records Act or of any other State law, provided that the
specific statutory authority for such withholding is cited in writing in accordance with
subdivision (b) of Section 67.27 of the Sunshine Ordinance.

C. The Comm1ss1on and individual Commlssmners assigned to conduct hearings may
administer oaths and affirmations. S

Enforcement Action. The request shall be submitted to the.»E ecutlve leeo
p1ov1ded to all other parties no later than 14 days befoygfthe dafe of the sche

.Nm\p

discretion to consider and rule on untimely 1equests for':c ntlnuan’%es.

the Controﬂel/ Payroll as such Respondent s current address or (b) if the
isa fom?x;ﬁr Clty official or other employee to the address hsted for such

residence addiress or an address that is reasonably believed to reach the Respondent.

3. To a Complainant in a Complaint, to the address given in the Complaint for
receipt of notices and other communications relating to the Complaint.

4, To a Complainant in an Enforcement Action, to the address given in the original

complaint filed with the Task Force or in the Petition filed with the Supervisor of
Records, as the case may be.

SOTF 051711 , -8-



G. At the time a Complaint or Enforcement Action is filed with or received by the Executive
Director, the address for receipt of notices of each of the affected parties shall be confirmed by
the Executive Director. Any affected party to any Complaint or Enforcement Action may
supplement or change the address for notice by giving notice conforming to the above to the
other affected parties.

H. All notices shall be deemed delivered on the business day received or on the business day
received when received by confirmed facsimile. Any notice received after 5:00 P.M. on a

&

business day shall be deemed received the next business day.

SOTF 051711 9.




ATTACHMENT B
to SOTF Memorandum

SOTF Additions are in bold blue/ Deletzons are red strtke throzhtfghs.i
Comments are bold blue ztalrczzed and highlighted: *5 &
;"

OF THE SUNSHINE

‘é'f:r"“” r‘r’
a”'if‘




Table of Contents

Preamble

IL

Tesere Lo

Definitions

1L

RN

VL

VIL

AVARERS

v ..T.Ju

Hearing
38 General...

: i
. P “

s,

~—9Determination of Willful Violations

" [
.« . T
3+ Administrative Orders and Paia
. — Ko
%

. o
Qoverahily EE0N

12
Tz

Y ILI7

4~y
U\JVULMUIILLJ I'Illilul.hull'llIII"'IQ'COIQ!Al-lllul%‘g‘.'li’l'l!..

. . % y
Miscellaneous Provisi o

.\}\
lons..... Y

e,

I N R T N T T N T Y PR R K]




| ..  PREAMBLE

Pursuant to San Francisco Charter seetion—t§ 5.102, the San Francisco Ethics
Commission promulgates these Regulations in order to e&sufe—eemphaﬂee%&h carry out
the purposes and provisions of the San Francisco Sunshine Ordinance, S.F. Admin. Code. -
§§ 67.1, et seq. These Regulations shall-apply only to complaints alleging willful
violations of the Sunshine Ordinance and referrals-fromactions for enforcement of orders
issued by the Sunshine Ordinance Task Force: and the Superwsex of Records. All
matters involving alleged violations of conflict of interest, campgigmﬁnance lobbyist,
campaign consultant or other ethics laws shall be handled und r-“tk%e Ethics Commission's
Regulations for Investigations and Enforcement Proceedmgs/%

SN
Comment: . See SIIT (pages 3-4) explaining why non—wzllful complamts are not sub/ect
to the Comumission’s jurisdiction aiid the mcluslon‘ of Supervisor of Records Qviders.

e
2oy

II.  DEFINITIONS

day on which the Commission office 1519 %c;(/i for business.
’%’ . e,

5 (;; Q;her than a Saturda sunday, City holiday, or a

B.

Comment Because the original comp[amant ina referral is the real partv in mterest
thie definition has béen broadened.

F. "Day" means calendar day unless otherwise specifically indicated. If a deadline
falls on a weekend or City holiday, the deadline shall be extended to the next business
day. ' :
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“Enforcement Action” means a SOTF Referral or Enforcement Petition, as applicable.

Cominent: Using a defined tevim to distinguish a referred enforcement case and a

“Complaint” filed with the Commission. See §V, pages 9-11). 5%,

539

H. “Enforcement Petition” means a petition filed by a Cg"’.‘: ar
Section 67.35 (d) of the Sunshine Ordinance to commence;2 A5 i
of (1) an SOTF Order of Determination that is not the sub1e tof a SO

dinant pursuant to
roceéém for enforcement

a Supervisor of Records Order that has not been comﬁéﬁeﬁ swith by the R&spn

"x .
L

whom issued.

Sarite comment.

allowed to make the decisions asstgned to the ED 4

iy 7
73 x:f"
J. “Hearing Panel Hoans a panel of thi Comnnss19ners assmned 10 conduct a
hearing on a Comﬁlamt %g’; '
s G
55\» g; ,\a k

Comment Using outszde Hearmg Off" CerS has been eliminated as the SOTF believes

TR ﬁ‘.“f ‘if

tke nature of these cases retmlres the dzrect lnvolvement of the CommtSszoners Gt
. ‘. ,’\\

ofﬁc1a1 or deparfment head Who is alleged in a Complaint to have willfully violated the

Sunshine Ordinance or (2) the official, department head or other person who has faﬂed to

comply with an Order.

Comment: Anothéi_' clarification of the Ziifferéncé beﬁvéeh the Respondent in an
enforcement case and one who is subject to a willful violation claim.

mm%mmmm%%%m&wmmmﬂwmm%w
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eemmttteéa%el&&e&ef—th%%&ashm&@rdmaﬁee-"SOTF Order of Determmatlon” means
an Order issued by the Task Force to a Respondent finding a violation of the Sunshine

Ordinance and requiring the Respondent to correct the violation.

means a referral from the Task F01 ce to the Commission, for the enfolcement of an SOTF
Order of Determination that has not been complied with by the Res -pandent to whom
issued.

i ﬂ omﬁlaln t, the Executive Director feeewesshall 1mmed1atelv
notlfv ﬂf‘rwarda orce-has-not-yet-considered-orth

.the Dlstrlct Attomev and the Cahfo 'nia

Attorney General.

Comment; This pamgraph ‘A and the next parqgraph B. establtsh the two separate
paths that are followed depending on whether there is a’ “Complaznt” filed for a willful
violation (14) or an “enforcement “ feferral ({B) See §V (pages, 9-11).

'B. - When the Executive Director receives a referralfrom-the TaskForee;-SOTF

W02-WEST:5DAS11403055029.1 -3-



Referral or an Enforcement Petition, the Executive Director shall immediately (1)
schedule a hearing on it at the next regular meeting of the Commissionsprovided-that-1)
the-Exécutive-Director-issue-a-writtennetiee to each-be held more than 21 days after
receipt thereof and (2) give notice to the Respondent and the eriginal-Complainant (as the
real party in interest) and, in the case of a SOTF Referral, the Task Force, of the date,

time and locat1on of the hea11ng—at4&ast—4—5—é&ys&&ad¥&ﬁee—ef—the—heaﬂﬁg~da$e4he

Petition, to the extent applicable.

See prior comnient.. In addttwn, this pamgraph removes th
or her role io that of an administrator.

Comment: Rephrasm,c.7 of the pardgraph Staff included to sattsfv the 40—dav threshold
in Section 6 7 35 (a’), as explamed in Staff’s Memomndum, page 4, ve this Section IIL.C:

d other-evidence—The The Executive Dlrectm shall tho1ough1y
ch Compla%ﬁ The investigation (a) shall be completed within 30 days after
fs.filed, ,(E‘) shall include interviews of the Complainant and the

‘ te¥ew of all documentary and other evidence submitted by the
Complainant and Reéspondent, or by other persons on their respective behalves, in support
of or in oppositién to the allegations in the Complaint and (c) may include interviews of
any other persons and the review of any other documentary and other evidence deemed
relevant. All interviews shall be audio recorded and maintained as part of the
investigative files.

Comment: This section has been reworked to emphasize the need for prompt
completion of the investigation, its compléteness and ensure the inforination obtained

WO02-WEST:5DAS1\403055029.1 :4:




is available to the parties and the public.

B—Repert-of Investigation:
B. After the

%—%ektheuEaeeeutﬁeD&eetei—hasmvesngatmn of the Complaint.is completed-his
or-herinvestigation, the Executive Director shall prepare a %tﬂte&drfaﬁ rgport
Sﬂnﬂa&aﬂ%mg—his—ei—hei—wnh proposed factual and%eg&l—ﬁndmgs. The draft report shall
contain a summary of ' 91

gathered through the Ethi

relevant to the fepeft—Complamt and the

eempﬂsed—e{leﬂeef—the—feﬂewaag—ééﬁher; 1)a ﬁndmg thaﬁ%espondent wﬂlfully

\41,»"

Vlolated the Sunshine Ordmance w1th* ~f, oposed order and afiy m_yg(p

recommenda‘mon I:hat the C( ”"’ff}lamt be dism:

staff mvestzgatzon and factual ﬁndm;.’s should be the extent of their report to the
Commission. If an attorney’s. explanatzon of applicable law is needed, the DCA
assigned to the Commission can provide it, nuch as the 'DCA assigned to the SOTF
does with respect to each complamt filed with it. Since the report will be slzort or long
o *‘dependlrg on the extent,and complexttv of the investigation, a page limit seems

WO02-WEST:5DAS1\03055029.1 5=




o~

may—e&uﬁe—the draft report, may submit comments and proposed changes to the draft

vExecutwe Director may rev1se and shall complete the report fand subrﬁf(c;
;I%hé’(ﬁ‘omnlamant an

Ry we?
Comment The changes to this paragraph are lntended to give the parties an
opportunity to revzew the draft report for errors and. convznce the ED fo. modzfv it
< s

and proposes any order and/or the 1mnos1ﬁ©n ofx : ’,"“f"the Executive Director
shall schedule a hear mgf“ e full Comm1SSiéﬁ/ at 1ts nexf’regular meetmg to be held no
sooner than 20 da; SI“’“éfter t ]

ey

[ R _v‘x‘a"

"g/Comment This paragmph ‘ensures that there will be a hearing whenever the ED

recommends a finding of wzllful violation and. penaltzes. The Respondent is entitled to
a hearing, as the consequences are potentinlly too severe not to have the Commission
itself make the fi nal decision.

T A
E. If the X ‘%ie‘Duectm s report recommends a finding of willful violation(s
and approval of ei Yoposed settlement in the form of a stipulation signed by the
Complainant and the Respondent, the Executive Director shall schedule a hearing by the
full Commission at its next regular meeting to be held no sooner than 20 days after the
date the Commission receives the report. Following the hearing, the Commission, by the
vote of at least three Commissioners, shall either: (a) approve the proposed settlement
and enter any orders and/or impose any penalties consistent with it; (b) reject the
proposed settlement and instruct the Executive Director to seek a different settlement; or
(c) reject the proposed settlement and instruct the Executive Director to schedule a

-6- 2
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hearing in by the full Commission at its next regular meeting, If the Commission
approves the settlement, the stipulation shall be and become fully enforceable and the
order(s) and penaliies provided for therein shall be deemed orders issued and penalties
imposed by the Commission, effective the date of such approval with the same force and

effect as an order issued or penalty imposed by the Commission.

Comment: This pardgrabh :}zenerallv follows the Staff’s, with some further specifics
regarding the liearing. smce the fact of a “willful violation” by an ‘Official or
department head requires the Commission’s. attentzon, althouolz a complamt may be

atzs[zed

Executlve Director’s report recommends a;gﬁnamg
the Res ondent has not wﬂlfull vmla’[eﬂi he ‘Sunshine O1d

‘ : egular meetmg to be
held no sooner than ten20 days after the daft“f x‘he Exeentive Director
informsCommission reeelves the tafreport. Following the-

. o
ésmsﬂ—feeemeﬁéa&e; 2 4 eet;ng at vvmchreport,
may-ask staff questions andiby the

enter an or der of dlsmlssmg ﬁ%e

Vall fe&ke—eﬁe—ef 1ther (a)

i Ssal recommendatmn and instruct the
@ment or (c) reject the chsrmssal

(
Ex/eeﬁtwe Dlrec
recomiEn
. . 238,

ﬁet—fe’é’fues{—themafeter—fee%e-ealeﬁé&reé— heanng is scheduled the Executive
Diréctor shall take-no-fartheraction-except-that-he-orshe-shallinform the

notify the Respondent and Complainant and-the Respondent-of-the finding
ofno-violation-und-dismissak

Comment' This paragraph ensiires that there will be a hearmg wltenever the ED

Feconumends a fi ndmg of no w;llful violationi. The coniplainant is entztled to a day in
court and the maintaining of a level playing field is too important not to have the

WO02-WEST:5DAS1\403055029.1 :7:




Commission itself make the final decision.

N [he 1o S o An ]

pula‘uon shall exphclﬂy state ‘ffq

ES
5

(a) Thé Respondent knowingly and voluntarily waives any and all procedural
rights under law and these Regulations;

)} The Respondent understands and acknowledges that neither the settlement
nor any terms in the stipulation are binding on any other agency or body, and does
not preclude the Commission or its staff from referring the matter to, cooperating
with, or assisting anv other agency or body with regard to the matter or any other
matter related to it; and

Maeintesh-HP:Users:HomeFolder:De
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() In the event the Commission does not approve the proposed settlement

and, accordingly, a hearing before the Commission or a Hearing Panel on the
Complaint becomes necessary, no Commissioner shall be disqualified because of
prior consideration of the stipulation,

2. ‘The stipulation shall set forth the pertinent facts and may include an agreement by
Respondent as to any order issued or penalty imposed that anything b. the Commission
for a willful violation of the Sunshine Ordinance,

generallv follow the Staff 's Draft.

V. HEARINGS: GENERAL

.!,;f‘?"

Gemﬁﬂss&e&mleﬁ s,the hearmg*ts ona Compleunt 1n which case, it may a551gn one-ofis
: 'aﬁeanng Panel to

&

Nigingl - |
C. A Hearirig Panel shall submit its report to the Commission, no later than 30 days
after the date the Complaint hearing is concluded. The report shall include proposed

findings of fact, proposed conclusions of law and any proposed orders or penalties. Upon
receipt of the report. the Executive Director shall (a) deliver copies to the Complainant
fand each Respondent and (b) schedule a hearing on the report at the next regular
Commission.meeting to be held which is more than 15 days after the date the report is
received by the Commission.

Maeintosh-HD Users:HomeEolder:Des
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i D. At hearings on Enforcement Actions, the Complainant (as the real party in
interest); and Respondent(s) shall have the right to appear and speak on his or her own
behalf. In addition, other individuals may testify in support of either of them. At the
conclusion of the testimony, public comment shall be had in accordance with the
Commission policy.

E. At hearings on Complaints, the Executive D1recto1, the Comglalnant and the
Respondent(s) s

O s SO

have the rlght to appea1 and speak on hlS or her own b;:; alf .'
individuals may testify in support of either the Compf ity A
conclusion of the testimony. public comment shalifbe had w1th a maximum ;fﬁve
minutes per speaker and otherwise in accordan S th the Cémmission policy.

tx

“\)
Comment: The forgom;z paragraphs open up the. h earzng fo the public and the partzes
so that the concept of an open and full hearing, as is the vractzce of the SOTF, i is
emulated The restrictions ot speakers. zncludm;,r the publzc is not consistent with that
K e r>}

sion or the Heeu T

) e iu’or to the SOTF Referral or (2 Standard-of
?[he netmon to th’é;i"Supervmm of Records ,qwmg rise to its Order as the case mav

vshall bes’the nature and scope of the penal‘ues or other enforcement

actions against tﬁf’“’ ﬁSpondent( s).

/hr

Comment: This new section reflects the prtnciple that an enforcement” hearlng

cannot be used.to retry the underlying facts that lead to the. Enforcemenf Order that
has not been’ complzed wzth. Staff’s proposal to simply shift the burden of proof — see

‘ para graph 3 below ~ reopens the enttre process when the. complaznt was one for a
non-willful violation. 1t is because of the respondent’s.indction, after several hearings
before the SOTF, that the case is being heard by the Cominission.

Masintosh-HD:Users:HomeFolder:Deslktop:
W02-WEST:SDAS1403055029.1




Comment T hzs Drov:szon was elzmmated as the SOTF believes the Commzsszoners
can determine for themselves what level of proof or standard is suitable.

wholly exempt from disclosure under a specifically id
the Sunshine Ordinance,

"5‘-’1«

Comment:: The provision to applv the Admmzstmttve Procedure Act to hearings has

been dropped, (See paragmph 4 below.) Since coniplainants are not exDected to know
those riles and the evidence is generally simple and not controverted, o giving the
Comphission the right to decide how mucly of it should. meet some evidentiary standard
seemed sufficient.

A, When dete fii gwhether a Respondent’s actions constitute a “willful violation” of

e" Xl

the Sunshine Ordtnance the Commission shall apply the California Penal Code definition
of “willfully” cufrently California Penal Code section 7.

Contment: - See Memorandum.

M%MW%MH%W@WM@M&W@B!MWM
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Comment: The rules for the conduct of the hearmg can be adopted ad hoc bv the
Cownumission or in ifs Bv—laws. rather than being spelled out in detail in the
Regulatzons, based on its - expg_:rzence hearmg these cases.f*‘

days—afte} or (b) the date 1t receives the date-1 eport and recommendatlon of the fepei‘-’t—&ﬁd
recommendationis-deliveredHearing Panel that conducted a hearing on a Complaint,

whether the Respondent(s) has committed a willful violation of the Sunshine Ordinance..

W02-WEST:SDAS11403055029.1 :12:




C. The wetes vote of at least three Commissioners areghall be required to find that a
Respondent has eemmitted-a-vielation-ofwillfully violated the Sunshine Ordinance.
TheA finding of a willfu] violation of the Sunshine Ordinance shall be supported by
findings of fact and conclusions of law-and-shall-be-based-on. Prior to taking the entire
record-of-the-preceedings—Each-vote, a Commissioner who pasticipatesin-did not attend
the hearing held by the deeision-shall-eertifi-ronCommission or by the record-Hearing

Panel shall certlfv that he or she pefseﬁaﬁyheafd—the—tes&meﬁy{eﬁhgr—m—pefseﬁ—er—by

entlre record of the proceedmgs— includ
the hearing.

o s * .
.

* /é.a;

VII. ADMINISTRATIVE ORDERS AND PENAL’

+A. The wetesmajority vote of at least thre;, ! mmlsswne;s areshall be requized: g’(a)
dismiss a Complaint or (b) issue any order of impoEE: i penaltles (_)ggr a
willful violation of the Sunshine Ordinance- g

mﬂ}g

*ﬁ 1ed1ately éé %P
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‘ ' 2



{e)——case may be and/or (d) as a penalty, pay a-menetary-penalty-(out of non- City
funds) to the general fund of the City inwithin 30 days from the date of imposition an

amount gp-te-not less than five hundred ($500.00) nor more than five thousand dollars
($5,000) for each ¥ e-R
penalties.willful v1olat10n or fallure to comnlv Wlth an SOTF Order of Detelmma‘uon or
Su erv1sor of Records Otder. In addltlon the Commission ma ' refer a Res ondent who

AV RLWatLla Fara = RO o R aRte AN VL] h

Ordinance, the Commlssmn may
Respondent and

5——When-deeiding penalties; proceed in §eco
Article XV of the i5gi i

Comment Most of these paragraphs kave been edtted for better understandmg. with
no significant changes in theii substantive effect; The exception is the requirement ivi
paragraph 5 to ‘conszder all ﬂze relevant circumstances” whzclz, with its

m%%mm@%ﬁ%mm%%%@mm%mmmﬁ%e
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description, as well ag all records relating to Enforcement Actions, in whatever form., all
information contained therein, including any work product (as defined in Code of Civil
Procedure §2018.030), in the custody of the Commission and its staff, including internal

notes taken bv the Executlve Dlrector or any %ﬂ%kfah%e}aﬁeﬁ—the—eemm&sﬁe&mayﬁm

{a)-eeasestaff member constitute public information andde%tsi—t—he—v&ela&eﬁ—

disclosable non-exempt public records, except andios

Ordinance,

fu <

Comment: See §V (5). of the Memorandum.. The conf" dentmlztv provrszons of tlze City
Charter relied on by Staff in the draft — see the last déleted paragraph i in delefed”"
Section VI below - do not apply to open government.cases “investigated” by the
Cominission or to any individual Respondent, who is requtred fo be. familiar with the
Sunshine Ordinance provisions that broaden the public’s access to public records and

meetmgs.

W02-WEST:5DAS 11403055029.1 , :1 5:




Comment:_See above Comment and Memorandim,
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ically

.

hall be electron

audio recorded and made available on the Commission’s website within 48 hours after

the hearing ends.

101 S

aint and Enforcement Acti

Compl

Mg on a

Every hear

E.

All notices and other communications hereunder (any of which is a “notice”) to
be effective shall be in writing. Notice shall be delivered by one or more of the following

F.

W02-WEST:5DAS1\403055029.1




means; (a) personally, including delivery by a recognized national overnight courier with
a signed acknowledgement of receipt, (b) if mailed, by priority first class certified mail,
return receipt requested, postage prepaid or (¢) by confirmed facsimile, electronic or
digital means other than email (any of which shall be deemed a “wntm,q” for purposes
hereof), in each case as follows: :

1. To the Commission, any of the Commissioners or the Executive Director,
at the Commission office. ™

: f ’55"'\‘\-)}
2. To a Respondent, ( a) if the Respondent is then a @nﬁy Ofﬁc1a1 or other City

emplovee to the such Respondent s C1ty office add1 ess i'fﬁénv. and if none, to the

Resnondent s last known residence adds d :
believed to reach the Respondent. ’

ain 1t or Enforcement Action is filed with or received by the
Executwe Dlree’é@ sthe addressifor receipt of ﬁb‘uces of each of the affected patties shall
be conﬁrmed Ev the ’Executlv, D1reetor Any afies

ol “the address for notice by giving notice

a’ﬁ‘ec ed"parﬁes

v shall: 'be deemed received the next business day.

i
"
:;
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San Francisco Charter
ARTICLE XV:
ETHICS
Sec. 15.100. Ethics Commission.
Sec. 15.101. Executive Director and Commission Staff.
Sec. 15.102. Rules and Regulations:
Sec. 15.103. Conflict of Interest.
Sec. 15.105. Suspension and Removal.
Sec. 15.107. Reporting of Campaign Financing,

SEC. 15.100. ETHICS COMMISSION.

The Ethics Commission shall consist of five members who shall serve six-year terms; provided that the first five commissioners
to be appointed to take office on the first day of February, 2002 shall by lot classify their terms so that the term of one
commissioner shall expire at 12:00 o'clock noon on each of the second, third, fourth, fifth and sixth anniversaries of such date,
respectively; and, on the expiration of these and successive terms of office, the appointments shall be made for six-year terms.

The Mayor, the Board of Supervisors, the City Attorney, the District Attorney and the Assessor each shall appoint one member
of the Commission. The member appointed by the Mayor shall have a background in public information and public meetings. The
member appointed by the City Attorney shall have a background in law as it relates to government ethics. The member appointed
by the Assessor shall have a background in campaign finance. The members appointed by the District Attorney and Board of
Supervisors shall be broadly representative of the general public.

In the event a vacancy occurs, the officer who appointed the member vacating the office shall appoint a qualified person to
complete the remainder of the term. Members of the Commission shall serve without compensation. Members of the Commission
shall be officers of the City and County, and may be removed by the appointing authority only pursuant to Section 15.105.

No person may serve more than one six-year term as a member of the Commission, provided that persons appointed to fill a
vacancy for an unexpired term with less than three years remaining or appointed to an initial term of three or fewer years shall be
eligible to be appointed to one additional six-year term. Any term served before the effective date of this Section shall not count
toward a member's term limit. Any person who completes a term as a Commissioner shall be eligible for reappointment six years
after the expiration of his or her term. Notwithstanding any provisions of this Section or any other section of the Charter to the
contrary, the respective terms of office of the members of the Commission who shall hold office on the first day of February, 2002,
shall expire at 12 o'clock noon on said date, and the five persons appointed as members of the Commission as provided in this
Section shall succeed to said offices on said first day of February, 2002, at 12 o'clock noon; provided that if any appointing
authority has not made a new appointment by such date, the sitting member shall continue to serve until replaced the new
appointee.

During his or her tenure, members and employees of the Ethics Commission are subject to the following restrictions:

(a) Restrictions on Holding Office. No member or employee of the Ethics Commission may hold any other City or County
office or be an officer of a political party.

(b) Restrictions on Employment, No member or employee of the Ethics Commission may be a registered lobbyist or campaign
consultant, or be employed by or receive gifts or other compensation from a registered lobbyist or campaign consultant. No member
of the Ethics Commission may hold employment with the City and County and no employee of the Commission may hold any other
employment with the City and County.

(¢) Restrictions on Political Activities. No member or employee of the Ethics Commission may participate in any campaign
supporting or opposing a candidate for City elective office, a City ballot measure, or a City officer running for any elective office.
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For the purposes of this section, participation in a campaign includes but is not limited to making contributions or soliciting
contributions to any committee within the Ethics Commission's jurisdiction, publicly endorsing or urging endorsement of a
candidate or ballot measure, or participating in decisions by organizations to participate in a campaign.

The Commission may subpoena witnesses, compel their attendance and testimony, administer oaths and affirmations, take
evidence and require by subpoena the production of any books, papers, records or other items material to the performance of the
Commission's duties or exercise of its powers.

(Amended November 2001; November 2002; November 2003)

SEC. 15.101. EXECUTIVE DIRECTOR AND COMMISSION STAFF.,

The Commission shall appoint and may remove an Executive Director. The Executive Director shall have a background in
campaign finance, public information and public meetings and the law as it relates to governmental ethics. The Executive Director
shall be the chief executive of the department and shall have all the powers provided for department heads. Subject to the civil
service provisions of this Charter, the Executive Director shall have the power to appoint and remove other employees of the
Commission. In addition to any other conflict of interest provisions applicable to City employees, the Executive Director and all
other employees of the Commission shall be subject to the conflict of interest provisions in Section 15.100, except that the
post-employment restrictions contained therein shall apply only to the Executive Director and management-level employees.

(Amended November 2001)

SEC. 15.102. RULES AND REGULATIONS.

The Commission may adopt, amend and rescind rules and regulations consistent with and related to carrying out the purposes
and provisions of this Charter and ordinances related to campaign finances, conflicts of interest, lobbying, campaign consultants
and governmental ethics and to govern procedures of the Commission. In addition, the Commission may adopt rules and regulations
relating to carrying out the purposes and provisions of ordinances regarding open meetings and public records. The Commission
shall transmit to the Board of Supervisors rules and regulations adopted by the Commission within 24 hours of their adoption. A
rule or regulation adopted by the Commission shall become effective 60 days after the date of its adoption unless before the
expiration of this 60~ day period two-thirds of all members of the Board of Supervisors vote to veto the rule or regulation.

The City Attorney shall be the legal advisor of the Commission.

Any ordinance which the Supervisors are empowered to pass relating to conflicts of interest, campaign finance, lobbying,
campaign consultants or governmental ethics may be submitted to the electors at the next succeeding general election by the Ethics
Commission by a four-fifths vote of all its members,

(Amended November 2001)

SEC. 15.103. CONFLICT OF INTEREST.

Public office is a public trust and all officers and employees of the City and County shall exercise their public duties in a manner
consistent with this trust. The City may adopt conflict of interest and governmental ethics laws to implement this provision and to
prescribe penalties in addition to discipline and removal authorized in this Charter. All officers and employees of the City and
County shall be subject to such conflict of interest and governmental ethics laws and the penalties prescribed by such laws.

(Amended November 2003)

SEC. 15.104.

(Repealed November 2003)

SEC. 15.105. SUSPENSION AND REMOVAL.

(a) ELECTIVE AND CERTAIN APPOINTED OFFICERS. Any elective officer, and any member of the Airport Commission,
Asian Art Commission, Civil Service Commission, Commission on the Status of Women, Golden Gate Concourse Authority Board
of Directors, Health Commission, Human Services Commission, Juvenile Probation Commission, Municipal Transportation Agency
Board of Directors, Port Commission, Public Utilities Commission, Recreation and Park Com-mission, Fine Arts Museums Board of
Trustees, Taxi Commission, War Memorial and Performing Art Center Board of Trustees, Board of Education or Community
College Board is subject to suspension and removal for official misconduct as provided in this section. Such officer may be
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suspended by the Mayor and the Mayor shall appoint a qualified person to discharge the duties of the office during the period of
suspension. Upon such suspension, the Mayor shall immediately notify the Ethics Commission and Board of Supervisors thereof in
writing and the cause thereof, and shall present written charges against such suspended officer to the Ethics Commission and Board
of Supervisors at ot prior to their next regular meetings following such suspension, and shall immediately furnish a copy of the same
to such officer, who shall have the right to appear with counsel before the Ethics Commission in his or her defense. The Ethics
Commission shall hold a hearing not less than five days after the filing of written charges. After the hearing, the Ethics Commission
shall transmit the full record of the hearing to the Board of Supervisors with a recommendation as to whether the charges should be
sustained. If, after reviewing the complete record, the charges are sustained by not less than a three-fourths vote of all members of
the Board of Supervisors, the suspended officer shall be removed from office; if not so sustained, or if not acted on by the Board of
Supervisors within 30 days after the receipt of the record from the Ethics Commission, the suspended officer shall thereby be
reinstated.

(b) BUILDING INSPECTION COMMISSION, PLANNING COMMISSION, BOARD OF APPEALS, ELECTIONS
COMMISSION, ETHICS COMMISSION, AND ENTERTAINMENT COMMISSION, Members of the Building Inspection
Commission, the Planning Commission, the Board of Appeals, the Elections Commission, the Ethics Commission, and the
Entertainment Commission may be suspended and removed pursuant to the provisions of subsection (a) of this section except that
the Mayor may initiate removal only of the Mayor's appointees and the appointing authority shall act in place of the Mayor for all
other appointees. ‘

(¢) REMOVAL FOR CONVICTION OF A FELONY CRIME INVOLVING MORAL TURPITUDE.
(1) Officers Enumerated in Subsections (a) and (b).

(A)  An appointing authority must immediately remove from office any official enumerated in subsections (a) or (b)
upon:

(i) a court's final conviction of that official of a felony crime involving moral turpitude; and

(ii) a determination made by the Ethics Commission, after a hearing, that the crime for which the official was
convicted warrants removal.

(B) For the purposes of this subsection, the Mayor shall act as the appointing authority for any elective official.
(C) Removal under this subsection is not subject to the procedures in subsections (a) and (b) of this section.
(2) Other Officers and Employees.

(A) At will appointees. Officers and employees who hold their positions at the pleasure of their appointing authority
must be removed upon:

(i) a final conviction of a felony crime involving moral turpitude; and

(i)  a determination made by the Ethics Commission, after a hearing, that the crime for which the appointee was
convicted warrants removal.

(B) For cause appointees. Officers and employees who by law may be removed only for cause must be removed upon:
(i) a final conviction of a felony crime involving moral turpitude; and

(i)  a determination made by the Ethics Commission, after a hearing, that the crime for which the appointee was
convicted warrants removal. :

(3) Penalty for Failure to Remove. Failure to remove an appointee as required under this subsection shall be official
misconduct.

(d) DISQUALIFICATION.

(1) (A) Any person who has been removed from any federal, state, County or City office or employment upon a final
conviction of a felony crime involving moral turpitude shall be ineligible for election or appointment to City office or employment
for a period of ten years after removal.

(B) Any person removed from any federal, state, County or City office or employment for official misconduct shall be
ineligible for election or appointment to City office or employment for a period of five years after removal.

(2) (A) Any City department head, board, commission or other appointing authority that removes a City officer or
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employee from office or employment on the grounds of official misconduct must invoke the disqualification provision in subsection
(d)(1)(B) and provide notice of such disqualification in writing to the City officer or employee.

(B) Upon the request of any former City officer or employee, the Ethics Commission may, after a public hearing,
overturn the application of the disqualification provision of subsection (d)(1)(B) if; (i) the decision that the former officer or
employee engaged in official misconduct was not made after a hearing by a court, the Board of Supervisors, the Ethics Commission,
an administrative body, an administrative hearing officer, or a labor arbitrator; and (ii) if the officer or employee does not have the
right to appeal his or her restriction on holding future office or employment to the San Francisco Civil Service Commission.

(e) OFFICIAL MISCONDUCT. Official misconduct means any wrongful behavior by a public officer in relation to the duties
of his or her office, willful in its character, including any failure, refusal or neglect of an officer to perform any duty enjoined on
him or her by law, or conduct that falls below the standard of decency, good faith and right action impliedly required of all public
officers and including any violation of a specific conflict of interest or governmental ethics law. When any City law provides that a
violation of the law constitutes or is deemed official misconduct, the conduct is covered by this definition and may subject the
person to discipline and/or removal from office.

(Amended November 2001; March 2002; November 2003)

SEC. 15.106.
(Repealed November 2003)

SEC. 15.107. REPORTING OF CAMPAIGN FINANCING.

The Board of Supervisors shall, by ordinance, prescribe requirements for campaign contributions and expenditures and any
limitations thereon with respect to candidates for elective office and ballot measures in the City and County.

SEC. 15.108.

(Repealed November 2003)

Disclaimer:

This Code of Ordinances and/or any other documents that appear on this site may not reflect the most current legislation adopted by the Municipality. American Legal Publishing
Corporation provides these documents for informational purposes only. These documents should not be relied upon as the definitive authority for local legislation. Additionally, the
formatting and pagination of the posted documents varies from the formatting and pagination of the official copy. The official printed copy of a Code of Ordinances should be consulted
prior to any action being taken.

For further information regarding the official version of any of this Code of Ordinances or other documents posted on this site, please contact the Municipalily directly or contact
American Legal Publishing toll-free at 800-445-5588.

© 2011 American Legal Publishing Corporation

techsupport@amlegal.com
1.800.445.5588.
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San Francisco Charter

APPENDIX C:
ETHICS PROVISIONS *

C3.699-10 Administration and Implementation
C3.699-11 Duties

C3.699-12 Requests for and Issuance of Options; Advice
C3.699-13 Investigations and Enforcement Proceedings
C3.699-14 Commission Funding

C3.699-15 [Repealed]

C3.699-16 Transfer of Position

C8.105 [Repealed]
C3.699

C3.699-10 ADMINISTRATION AND IMPLEMENTATION

The Commission shall have responsibility for the impartial and effective administration and implementation of the provisions of
this charter, statutes and ordinances concerning campaign finance, lobbying, conflicts of interest and governmental ethics.

C3.699-11 DUTIES

The ethics commission shall have the following duties and responsibilities:

1. To administer the provisions of the San Francisco Municipal Elections Campaign Contribution Control Ordinance, and
Proposition F, adopted by voters at the June 1986 election, which appears as Appendix X to this charter or any successors to these
ordinances.

2. To receive documents required to be filed pursuant to, and to otherwise administer, the provisions of the City's lobbyist
registration ordinance.

3. To act as the filing officer and to otherwise receive documents in any instance where the clerk of the board of
supervisors, the registrar of voters and, with respect to members of the boards and commissions, department heads would otherwise
be authorized to do so pursuant to Chapters 4 and 7 of the California Political Reform Act of 1974 (Government Code sections
81000, et seq.), as amended. :

4. To audit campaign statements and other relevant documents and investigate alleged violations of state law, this charter
and City ordinances relating to campaign finance, governmental ethics and conflicts of interest and to report the findings to the
district attorney, City attorney and other appropriate enforcement authorities. Commission investigation of alleged violations of
state law shall be conducted only after the commission has provided to the district attorney and City attorney the information set
forth in Section 3.699-12 and the district attorney and City attorney notify the commission that no investigation will be pursued.

5. To provide assistance to agencies, public officials and candidates in administering the provisions of this charter and
other laws relating to campaign finance, conflicts of interest and governmental ethics.

6. To make recommendations to the mayor and the board of supervisors concerning (a) campaign finance reform, (b)
adoption of and revisions to City ordinances laws related to conflict of interest and lobbying laws and governmental ethics and (c)
the submission to the voters of charter amendments relating to campaign finance, conflicts of interest and governmental ethics. The
commission shall report to the board of supervisors and mayor annually concerning the effectiveness of such laws. The commission
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shall transmit its first set of recommendations to the board of supervisors and mayor no later than July 1, 1995,

7. To maintain a whistleblower hot line and administer the provisions of the City's improper government activities
ordinance.

8. To annually adjust any limitation and disclosure thresholds imposed by City law to reflect any increases or decreases in
the Consumer Price Index. Such adjustments shall be rounded off to the nearest hundred dollars for the limitations on contributions.

9. To assist departments in developing and maintaining their conflict of interest codes as required by state law.

10.  To advocate understanding of the charter and City ordinances related to campaign finance, conflicts of interest,
lobbying, governmental ethics and open meetings and public records, and the roles of elected and other public officials, City
institutions and the City electoral process.

11.  To have full charge and control of its office, to be responsible for its proper administration, subject to the budgetary
and fiscal provisions of the charter.

12, To prescribe forms for reports, statements, notices and other documents required by this charter or by ordinances now
in effect or hereafter adopted relating to campaign finance, conflicts of interest, lobbying and governmental ethics,

13.  To prepare and publish manuals and instructions setting forth methods of bookkeeping, preservation of records to
facilitate compliance with and enforcement of the laws relating to campaign finance, conflicts of interest, lobbying and
governmental ethics, and explaining applicable duties of persons and committees.

14, To develop an educational program, including but not limited to the following components:

(a) Seminars, when deemed appropriate, to familiarize newly elected and appointed officers and employees, candidates
for elective office and their campaign treasurers, and lobbyists with City, state and federal ethics laws and the importance of ethics
to the public's confidence in municipal government.

{b) Annual seminars for top-level officials, including elected officers and commissioners, to reinforce the importance of
compliance with, and to inform them of any changes in, the law relating to conflicts of interest, lobbying, governmental ethics and
open meetings and public records.

(¢) A manual which will include summaries, in simple, non-technical language, of ethics laws and reporting
requirements applicable to City officers and employees, instructions for completing required forms, questions and answers
regarding common problems and situations, and information regarding sources of assistance in resolving questions. The manual shall
be updated when necessary to reflect changes in applicable City, state and federal laws governing the ethical conduct of City
employees.

(d) A manual which will include summaries, in simple, non-technical language, of City ordinances related to open
meetings and public records, questions and answers regarding common problems and situations, and information regarding sources
of assistance in resolving questions. The manual shall be updated when necessary to reflect changes in applicable City ordinances
related to open meetings and public records. ‘

C3.699-12 REQUESTS FOR AND ISSUANCES OF OPINIONS; ADVICE

(a) Any person may request the commission to issue a written opinion with respect to that person's duties under provisions of
this charter or any ordinance relating to campaign finance, conflicts of interest, lobbying or governmental ethics. The commission
shall, within 21 days, transmit its proposed opinion to the City attorney and district attorney, provided that the commission, or its
executive director, can extend this time for good cause. Within ten working days of receipt of the proposed opinion, the City
attorney and district attorney shall advise the commission whether they concur in the proposed opinion. If either the City attorney
or district attorney do not concur with the proposed opinion, he or she shall inform the commission in writing concerning the basis
for disagreement. No person who acts in good faith on an opinion issued by the commission and concurred in by the City attorney
and district attorney shall be subject to criminal or civil penalties for so acting, provided that the material facts are as stated in the
opinion request. The commission's opinions shall be public records and may from time to time be published.

(b) The commission may authorize its staff to issue informal oral advice to any person with respect to that person's duties
under provisions of this charter or any ordinance relating to campaign finance, conflicts of interest, lobbying or governmental
ethics. Reliance on such oral advice shall not be a defense in any enforcement proceeding,

(c) Subject to the civil service provisions of this charter, the commission may employ individuals who have graduated from a
state accredited law school for the purpose of assisting the commission prepare opinions and providing advice under this section.
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These employees shall have no authority to provide advice to or represent the City and County or any of its officers or employees.

(d) Nothing in this section shall be construed to prevent City and County officers and employees from seeking advice from the
City attorney concerning conflict of interest and governmental ethics laws.

3.699-13 INVESTIGATIONS AND ENFORCEMENT P’ROCEEDINGS

The commission shall conduct investigations in accordance with this subdivision of alleged violations of this charter and City
ordinances relating to campaign finance, lobbying, conflicts of interest and governmental ethics.

(a) Investigations.

If the commission, upon the receipt of a sworn compliant of any person or its own initiative, has reason to believe that a
violation of this charter or City ordinances relating to campaign finance, lobbying, conflicts of jnterest or governmental ethics has
occurred, the commission immediately shall forward the complaint or information in its possession regarding the alleged violation to
the district attorney and City attorney. Within ten working days, after receipt of the complaint or information, the district attorney
and City attorney shall inform the commission in writing regarding whether the district attorney or City attorney has initiated or
intends to pursue an investigation of the matter

If the commission, upon the sworn complaint or on its own initiative, determines that there is sufficient cause to conduct an
investigation, it shall investigate alleged violations of this charter or City ordinances relating to campaign finance, lobbying,
conflicts of interest and governmental ethics. A complaint filed with the commission shall be investigated only if it identifies the
specific alleged violations which form the basis for the complaint and the commission determines that the complaint contains
sufficient facts to warrant an investigation.

Within 14 days after receiving notification that neither the district attorney nor City attorney intends to pursue an
investigation, the commission shall notify in writing the person who made the complaint of the action, if any, the commission has
taken or plans to take on the complaint, together with the reasons for such action or non-action. If no decision has been made
within 14 days, the person who made the complaint shall be notified of the reasons for the delay and shall subsequently receive
notification as provided above.

The investigation shall be conducted in a confidential manner. Records of any investigation shall be considered confidential
information to the extent permitted by state law. Any member or employee of the commission or other person who, ptior to a
determination concerning probable cause, discloses information about any preliminary investigation, except as necessary to conduct
the investigation, shall be deemed guilty of official misconduct. The unauthorized release of confidential information shall be
sufficient grounds for the termination of the employee or removal of the commissioner responsible for such release.

(b) Findings of Probable Cause.

No finding of probable cause to believe that a provision of this charter or City ordinances relating to campaign finance,
lobbying, conflicts of interest or governmental ethics has been violated shall be made by the commission unless, at least 21 days
prior to the commission's consideration of the alleged violation, the person alleged to have committed the violation is notified of the
alleged violation by service of process or registered mail with return receipt requested, is provided with a summary of the evidence,
and is informed of his or her right to be present in person and to be represented by counsel at any proceeding of the commission
held for the purpose of considering whether probable cause exists for believing the person committed the violation. Notice to the
alleged violator shall be deemed made on the date of service, the date the registered mail receipt is signed, or, if the registered mail
receipt is not signed, the date returned by the post office. A proceeding held for the purpose of considering probable cause shall be
private to the extent permitted by state law unless the alleged violator files with the commission a written request that the
proceeding be public.

(¢) Administrative Orders and Penalties.

(i) When the commission determines there is probable cause for believing a provision of this charter or City ordinance has
been violated, it may hold a public hearing to determine if such a violation has occurred. When the commission determines on the
basis of substantial evidence presented at the hearing that a violation has occurred, it shall issue an order which may require the
violator to:

(1) Cease and desist the violation;
(2) File any reports, statements or other documents or information required by law; and/or

(3) Pay a monetary penalty to the general fund of the City of up to five thousand dollars ($5,000) for each violation or
three times the amount which the person failed to report properly or unlawfully contributed, expended, gave or received, whichever
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is greater. Penalties that are assessed but uncollected after 60 days shall be referred to the bureau of delinquent revenues for
collection.

In addition, with respect to City officers other than those identified in Section 8.107 of this charter, when the commission
determines on the basis of substantial evidence presented at the hearing that a violation has occurred, the commission may
recommend to the appointing officer that the officer be removed from office.

When the commission determines that no violation has occurred, it shall publish a declaration so stating.

(d) Inaddition to any other penalty that may be imposed by law, any person who violates any provision of this charter or of a
City ordinance relating to campaign finance, lobbying, conflicts of interest or governmental ethics, or who causes any other person
to violate any such provision, or who aids and abets any other person in such violation, shall be liable under the provisions of this
section.

(Amended November 2001)

C3.699-14 COMMISSION FUNDING

The ethics commission may impose fees related to the administration and enforcement of ordinances and provisions of this
charter related to campaign finance, lobbying, campaign consultants and governmental ethics. The fees shall become effective 30
days after their approval by the commission unless the board of supervisors, by a vote of two-thirds of all of its members,
disapproves the fees within this 30 day period.

(Amended November 2001)

C3.699-15

(Repealed November 2001}

C3.699-16 TRANSFER OF POSITION

Upon the effective date of this section, the civil service commission immediately shall conduct a study to classify a position and
determine the proper salary for the ethics commission employee who will be primarily responsible for administering and enforcing
the City's Improper Government Activities Ordinance. Effective July 1, 1994, the mayor and board of supervisors shall transfer
from the mayor's office to the ethics commission one position. This transfer will be effected as follows. The mayor and board of
supervisors will adopt an ordinance eliminating one position in the mayor's office. The position eliminated shall be the position with
the salary that most closely approximates the salary determined by the civil service commission for the employee who will be
primarily responsible for administering and enforcing the City's Improper Government Activities Ordinance. At the same time, the
mayor and board of supervisors shall adopt an ordinance creating and funding the position of the ethics commission employee who
will be primarily responsible for administering and enforcing the City's Improper Government Activities Ordinance.

C8.105

(Repealed November 2003)

Disclaimer:

This Code of Ordinances and/or any other documents that appear on this site may not reflect the most curent legislation adopted by the Municipality. American Legal Publishing
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formatting and pagination of the posted documents varies from the formatting and pagination of the official copy. The official printed copy of a Code of Ordinances should be consulted
prior fo any action being taken.

For further information regarding the official version of any of this Code of Ordinances or other documents posted on this site, please contact the Municipality directly or contact
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Print |
San Francisco Administrative Code
CHAPTER 67:
THE SAN FRANCISCO SUNSHINE ORDINANCE OF 1999
Article
L IN GENERAL
1I. PUBLIC ACCESS TO MEETINGS
1. PUBLIC INFORMATION AND PUBLIC RECORDS
1V. POLICY IMPLEMENTATION
ARTICLE I:

IN GENERAL
Sec. 67.1. Findings and Purpose.
Sec. 67.2. Citation,

SEC. 67.1. FINDINGS AND PURPOSE.

The Board of Supervisors and the People of the City and County of San Francisco find and declare:
(a) Government's duty is to serve the public, reaching its decisions in full view of the public.

(b) Elected officials, commissions, boards, councils and other agencies of the City and County exist to conduct the people's
business. The people do not cede to these entities the right to decide what the people should know about the operations of local
government.

(¢) Although California has a long tradition of laws designed to protect the public's access to the workings of government,
every generation of governmental leaders includes officials who feel more comfortable conducting public business away from the
scrutiny of those who elect and employ them. New approaches to government constantly offer public officials additional ways to
hide the making of public policy from the public. As government evolves, so must the laws designed to ensure that the process
remains visible, :

(d) The right of the people to know what their government and those acting on behalf of their government are doing is
fundamental to democracy, and with very few exceptions, that right supersedes any other policy interest government officials may
use to prevent public access to information. Only in rare and unusual circumstances does the public benefit from allowing the
business of government to be conducted in secret, and those circumstances should be carefully and narrowly defined to prevent
public officials from abusing their authority.

(e) Public officials who attempt to conduct the public's business in secret should be held accountable for their actions. Only a
strong Open Government and Sunshine Ordinance, enforced by a strong Sunshine Ordinance Task Force, can protect the public's
interest in open government.

(f)  The people of San Francisco enact these amendments to assure that the people of the City remain in control of the
government they have created.

(g) Private entities and individuals and employees and officials of the City and County of San Francisco have rights to privacy
that must be respected. However, when a person or entity is before a policy body or passive meeting body, that person, and the
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public, has the right to an open and public process.

(Added by Ord. 265-93, App. 8/18/93; amended by Proposition G, 11/2/99)

SEC. 67.2. CITATION.

This Chapter may be cited as the San Francisco Sunshine Ordinance.

(Added by Ord. 265-93, App. 8/18/93; amended by Proposition G, 11/2/99)

ARTICLE II:
PUBLIC ACCESS TO MEETINGS

Sec. 67.3. Definitions.

Sec. 67.4. Passive Meetings.

Sec. 67.5. Meetings To Be Open and Public; Application of Brown Act.
Sec. 67.6. Conduct of Business; Time and Place For Meetings.
Sec. 67.7. Agenda Requirements; Regular Meetings.

Sec. 67.7-1.  Public Notice Requirements.

Sec. 67.8. Agenda Disclosures: Closed Sessions.

Sec. 67.8-1.  Additional Requirements for Closed Sessions.

Sec. 67.9. Agendas and Related Materials: Public Records.

Sec. 67.10. Closed Sessions: Permitted Topics.

Sec. 67.11. Statement of Reasons For Closed Sessions.

Sec. 67.12. Disclosure of Closed Session Discussions and Actions.
Sec. 67.13. Barriers to Attendance Prohibited.

Sec. 67.14. Video and Audio Recording, Filming and Still Photography.
Sec. 67.15. Public Testimony.

Sec. 67.16. Minutes.

Sec. 67.17. Public Comment By Members of Policy Bodies.

SEC. 67.3. DEFINITIONS.

Whenever in this Article the following words or phrases are used, they shall have the following meanings:
(a) "City" shall mean the City and County of San Francisco.
(b) "Meeting" shall mean any of the following:

(1) A congregation of a majority of the members of a policy body at the same time and place;
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(2) A series of gatherings, each of which involves less than a majority of a policy body, to hear, discuss or deliberate upon
any item that is within the subject matter jurisdiction of the City, if the cumulative result is that a majority of members has become
involved in such gatherings; or

(3)  Any other use of personal intermediaries or communications media that could permit a majority of the members of a
policy body to become aware of an item of business and of the views or positions of other members with respect thereto, and to
negotiate consensus thereupon.

(4) "Meeting" shall not include any of the following:

(A) Individual contacts or conversations between a member of a policy body and another person that do not convey to
the member the views or positions of other members upon the subject matter of the contact or conversation and in which the
member does not solicit or encourage the restatement of the views of the other members;

(B) The attendance of a majority of the members of a policy body at a regional, statewide or national conference, or at
a meeting organized to address a topic of local community concern and open to the public, provided that a majority of the members
refrains from using the occasion to collectively discuss the topic of the gathering or any other business within the subject matter
jurisdiction of the City; or

(C) The attendance of a majority of the members of a policy body at a purely social, recreational or ceremonial
occasion other than one sponsored or organized by or for the policy body itself, provided that a majority of the members refrains
from using the occasion to discuss any business within the subject matter jurisdiction of this body. A meal gathering of a policy
body before, during or after a business meeting of the body is part of that meeting and shall be conducted only under circumstances
that permit public access to hear and observe the discussion of members. Such meetings shall not be conducted in restaurants or
other accommodations where public access is possible only in consideration of making a purchase or some other payment of value.

(C-1)*  The attendance of a majority of the members of a policy body at an open and noticed meeting of a standing
committee of that body, provided that the members of the policy body who are not members of the standing committee attend only
as observers.

(D) Proceedings of the Department of Social Services Child Welfare Placement and Review Committee or similar
committees which exist to consider confidential information and make decisions regarding Department of Social Services clients.

(c) "Passive meeting body" shall mean:
(1) Advisory committees created by the initiative of a member of a policy body, the Mayor, or a department head;

(2) Any group that meets to discuss with or advise the Mayor or any Department Head on fiscal, economic, or policy
issues;

(3) Social, recreational or ceremonial occasions sponsored or organized by or for a policy body to which a majority of the
body has been invited.

(4) "Passive meeting body" shall not include a committee that consists solely of employees of the City and County of San
Francisco created by the initiative of a member of a policy body, the Mayor, or a department head,;

(5) Notwithstanding the provisions of paragraph (4) above, "Passive meeting body" shall include a committee that consists
solely of employees of the City and County of San Francisco when such committee is reviewing, developing, modifying, or creating
City policies or procedures relating to the public health, safety, or welfare or relating to services for the homeless;

(d) "Policy Body" shall mean:
(1) The Board of Supervisors;
(2) Any other board or commission enumerated in the Charter;
(3) Any board, commission, committee, or other body created by ordinance or resolution of the Board of Supervisors;
(4)  Any advisory board, commission, committee or body, created by the initiative of a policy body;
(5) Any standing committee of a policy body irrespective of its composition.

(6) "Policy Body" shall not include a committee which consists solely of employees of the City and County of San
Francisco, unless such committee was established by Charter or by ordinance or resolution of the Board of Supervisors.
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(7)  Any advisory board, commission, committee, or council created by a federal, State, or local grant whose members are
appointed by City officials, employees or agents.

(Added by Ord. 265-93, App. 8/18/93; amended by Ord. 129-98, App. 4/17/98; Proposition G, 11/2/99)

Editor's note

*The drafters of Proposition G (November 2, 1999) inadvertently omitted section 67.3(b)(4)(C-1), formerly section 67.3(b)
(4)(D), from the text of the ordinance submiltted to the voters.

SEC. 67.4. PASSIVE MEETINGS.

(a) All gatherings of passive meeting bodies shall be accessible to individuals upon inquiry and to the extent possible
consistent with the facilities in which they occur.

(1)  Such gatherings need not be formally noticed, except on the City's website whenever possible, although the time, place
and nature of the gathering shall be disclosed upon inquiry by a member of the public, and any agenda actually prepared for the
gathering shall be accessible to such inquirers as a public record.

(2)  Such gatherings need not be conducted in any particular space for the accommodation of members of the public,
although members of the public shall be permitted to observe on a space available basis consistent with legal and practical
restrictions on occupancy.

(3)  Such gatherings of a business nature need not provide opportunities for comment by members of the public, although
the person presiding may, in his or her discretion, entertain such questions or comments from spectators as may be relevant to the
business of the gathering,

(4)  Such gatherings of a social or ceremonial nature need not provide refreshments to spectators.

(5) Gatherings subject to this subsection include the following; advisory committees or other multimember bodies created
in writing or by the initiative of, or otherwise primarily formed or existing to serve as a non-governmental advisor to, a member of a
policy body, the Mayor, the City Administrator, a department head, or any elective officer, and social, recreational or ceremonial
occasions sponsored or organized by or for a policy body to which a majority of the body has been invited. This subsection shall not
apply to a committee which consists solely of employees of the City and County of San Francisco.

(6) Gatherings defined in subdivision (5) may hold closed sessions under circumstances allowed by this Article.

(b) To the extent not inconsistent with State or federal law, a policy body shall include in any contract with an entity that
owns, operates or manages any property in which the City has or will have an ownership interest, including a mortgage, and on
which the entity performs a government function related to the furtherance of health, safety or welfare, a requirement that any
meeting of the governing board of the entity to address any matter relating to the property or its government related activities on the
property, or performance under the contract or grant, be conducted as provided in Subdivision (a) of this section. Records made
available to the governing board relating to such matters shall be likewise available to the public, at a cost not to exceed the actual
cost up to 10 cents per page, or at a higher actual cost as demonstrated in writing to such governing board. ‘

(Added by Ord. 265-93, App. 8/18/93; amended by Ord. 287-96, App. 7/12/96; Proposition G, 11/2/99)

SEC. 67.5. MEETINGS TO BE OPEN AND PUBLIC; APPLICATION OF BROWN
ACT.

All meetings of any policy body shall be open and public, and governed by the provisions of the Ralph M. Brown Act
(Government Code Sections 54950 et. seq.) and of this Article. In case of inconsistent requirements under the Brown Act and this
Article, the requirement which would result in greater or more expedited public access shall apply.

(Added by Ord. 265-93, App. 8/18/93; amended by Proposition G, 11/2/99)

SEC. 67.6. CONDUCT OF BUSINESS; TIME AND PLACE FOR MEETINGS. “

(a) Each policy body, except for advisory bodies, shall establish by resolution or motion the time and place for holding regular
meetings.
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(b)  Unless otherwise required by state or federal law or necessary to inspect real property or personal property which cannot
be conveniently brought within the territory of the City and County of San Francisco or to meet with residents residing on property
owned by the City, or to meet with residents of another jurisdiction to discuss actions of the policy body that affect those residents,
all meetings of its policy bodies shall be held within the City and County of San Francisco.

(¢) Ifaregular meeting would otherwise fall on a holiday, it shall instead be held on the next business day, unless otherwise
rescheduled in advance.

(d) If, because of fire, flood, earthquake or other emergency, it would be unsafe to meet at the regular meeting place,
meetings may be held for the duration of the emergency at some other place specified by the policy body. The change of meeting
site shall be announced, by the most rapid means of communication available at the time, in a notice to the local media who have
requested written notice of special meetings pursuant to Government Code Section 54956. Reasonable attempts shall be made to
contact others regarding the change in meeting location.

(e) Meetings of passive meeting bodies as specified in Section 67.6(d)(4) of this article shall be preceded by notice delivered
personally or by mail, e-mail, or facsimile as reasonably requested at least 72 hours before the time of such meeting to each person
who has requested, in writing, notice of such meeting, If the advisory body elects to hold regular meetings, it shall provide by
bylaws, or whatever other rule is utilized by that advisory body for the conduct of its business, for the time and place for holding
such regular meetings. In such case, no notice of regular meetings, other than the posting of an agenda pursuant to Section 67.7 of
this article in the place used by the policy body which it advises, is required.

(f) Special meetings of any policy body, including advisory bodies that choose to establish regular meeting times, may be
called at any time by the presiding officer thereof or by a majority of the members thereof, by delivering personally or by mail
written notice to each member of such policy body and the local media who have requested written notice of special meetings in
writing, Such notice of a special meeting shall be delivered as described in (e) at least 72 hours before the time of such meeting as
specified in the notice. The notice shall specify the time and place of the special meeting and the business to be transacted. No
other business shall be considered at such meetings. Such written notice may be dispensed with as to any member who at or prior to
the time the meeting convenes files with the presiding officer or secretary of the body or commission a written waiver of notice.
Such waiver may be given by telegram. Such written notice may also be dispensed with as to any member who is actually present at
the meeting at the time it convenes. Each special meeting shall be held at the regular meeting place of the policy body except that
the policy body may designate an alternate meeting place provided that such alternate location is specified in the notice of the
special meeting; further provided that the notice of the special meeting shall be given at least 15 days prior to said special meeting
being held at an alternate location. This provision shall not apply where the alternative meeting location is located within the same
building as the regular meeting place.

(g) If a meeting must be canceled, continued or rescheduled for any reason, notice of such change shall be provided to the
public as soon as is reasonably possible, including posting of a cancellation notice in the same manner as described in Section
67.7(c), and mailed notice if sufficient time permits. :

(Added by Ord. 265-93, App. 8/18/93; amended by Proposition G, 11/2/99)

SEC. 67.7. AGENDA REQUIREMENTS; REGULAR MEETINGS.

(a) At least 72 hours before a regular meeting, a policy body shall post an agenda containing a meaningful description of each
item of business to be transacted or discussed at the meeting, Agendas shall specify for each item of business the proposed action or
a statement the item is for discussion only. In addition, a policy body shall post a current agenda on its Internet site at least 72 hours
before a regular meeting,

(b) A description is meaningful if it is sufficiently clear and specific to alert a person of average intelligence and education
whose interests are affected by the item that he or she may have reason to attend the meeting or seek more information on the item.
The description should be brief, concise and written in plain, easily understood English. It shall refer to any explanatory documents
that have been provided to the policy body in connection with an agenda item, such as correspondence or reports, and such
documents shall be posted adjacent to the agenda or, if such documents are of more than one page in length, made available for
public inspection and copying at a location indicated on the agenda during normal office hours.

(¢) The agenda shall specify the time and location of the regular meeting and shall be posted in a location that is freely
accessible to members of the public.

(d) No action or discussion shall be undertaken on any item not appearing on the posted agenda, except that members of a
policy body may respond to statements made or questions posed by persons exercising their public testimony rights, to the extent of
asking a question for clarification, providing a reference to staff or other resources for factual information, or requesting staff to
report back to the body at a subsequent meeting concerning the matter raised by such testimony.
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(e) Notwithstanding Subdivision (d), the policy body may take action on items of business not appearing on the posted agenda
under any of the following conditions:

(1) Upon a determination by a majority vote of the body that an accident, natural disaster or work force disruption poses a
threat to public health and safety.

(2) Upon a good faith, reasonable determination by a two-thirds vote of the body, or, if less than two-thirds of the members
are present, a unanimous vote of those members present, that (A) the need to take immediate action on the item is so imperative as
to threaten serious injury to the public interest if action were deferred to a subsequent special or regular meeting, or relates to a
purely commendatory action, and (B) that the need for such action came to the attention of the body subsequent to the agenda
being posted as specified in subdivision (a).

(3) The item was on an agenda posted pursuant to subdivision (a) for a prior meeting of the body occurring not more than
five calendar days prior to the date action is taken on the item, and at the prior meeting the item was continued to the meeting at
which action is being taken.

(f) Each board and commission enumerated in the Charter shall ensure that agendas for regular and special meetings are made
available to speech and hearing impaired persons through telecommunications devices for the deaf, telecommunications relay
services or equivalent systems, and, upon request, to sight impaired persons through Braille or enlarged type.

(g) Each policy body shall ensure that notices and agendas for regular and special meetings shall include the following notice:

KNOW YOUR RIGHTS UNDER
THE SUNSHINE ORDINANCE
(Chapter 67 of the
San Francisco Administrative Code)

Government's duty is to serve the public, reaching its decisions in full view of the public.

Commissions, boards, councils and other agencies of the City and County exist to conduct the people's business. This ordinance
assures that deliberations are conducted before the people and that City operations are open to the people's review.

FOR MORE INFORMATION
ON YOUR RIGHTS UNDER THE SUNSHINE
ORDINANCE OR TO REPORT A VIOLATION
OF THE ORDINANCE, CONTACT THE
SUNSHINE ORDINANCE TASK FORCE.

(h) Each agenda of a policy body covered by this Sunshine Ordinance shall include the address, area code and phone number,
fax number, e-mail address, and a contact person's name for the Sunshine Ordinance Task Force. Information on how to obtain a
free copy of the Sunshine Ordinance shall be included on each agenda.

(Added by Ord. 265-93, App. 8/18/93; amended by Ord. 292-95, App. 9/8/95; Ord. 185-96, App. 5/8/96; Proposition G, 11/2/99)

SEC. 67.7-1. PUBLIC NOTICE REQUIREMENTS.

(a) Any public notice that is mailed, posted or published by a City department, board, agency or commission to residents
residing within a specific area to inform those residents of a matter that may impact their property or that neighborhood area, shall
be brief, concise and written in plain, easily understood English.

(b) The notice should inform the residents of the proposal or planned activity, the length of time planned for the activity, the
effect of the proposal or activity, and a telephone contact for residents who have questions.

(¢) Ifthe notice informs the public of a public meeting or hearing, then the notice shall state that persons who are unable to
attend the public meeting or hearing may submit to the City, by the time the proceeding begins, written comments regarding the
subject of the meeting or hearing, that these comments will be made a part of the official public record, and that the comments will
be brought to the attention of the person or persons conducting the public meeting or hearing. The notice should also state the name
and address of the person or persons to whom those written comments should be submitted.

(Added by Ord. 185-96, App. 5/8/96; amended by Proposition G, 11/2/99)

SEC. 67.8. AGENDA DISCLOSURES: CLOSED SESSIONS.
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(a) Inaddition to the brief general description of items to be discussed or acted upon in open and public session, the agenda
posted pursuant to Government Code Section 54954.2, any mailed notice given pursuant to Government Code Section 54954.1, and
any call and notice delivered to the local media and posted pursuant to Government Code Section 54956 shall specify and disclose
the nature of any closed sessions by providing all of the following information:

(1) With respect to a closed session held pursuant to Government Code Section 54956.7:
LICENSE/PERMIT DETERMINATION:

applicant(s)
The space shall be used to specify the number of persons whose applications are to be reviewed.

(2) With respect to every item of business to be discussed in closed session pursuant to Government Code Section 54956.8:

CONFERENCE WITH REAL PROPERTY
NEGOTIATOR
Property:

Person(s) negotiating:

Under negotiation:
Price: Terms of payment: Both:

The space under "Property" shall be used to list an address, including cross streets where applicable, or other description or
name which permits a reasonably ready identification of each parcel or structure subject to negotiation. The space under "Person(s)
negotiating” shall be used to identify the person or persons with whom negotiations concerning that property are in progress. The
spaces under "Under negotiation" shall be checked off as applicable to indicate which issues are to be discussed.

(3) With respect to every item of business to be discussed in closed session pursuant to Government Code Section 54956.9,
either:

CONFERENCE WITH LEGAL COUNSEL
Existing litigation:

Unspecified to protect service of process
Unspecified to protect settlement posture

or:

CONFERENCE WITH LEGAL COUNSEL
Anticipated litigation: As defendant As plaintiff

The space under "Existing litigation" shall be used to specifically identify a case under discussion pursuant to subdivision (a) of
Government Code Section 54956.9, including the case name, court, and case number, unless the identification would jeopardize the
City's ability to effectuate service of process upon one or more unserved parties, in which instance the space in the next succeeding
line shall be checked, or unless the identification would jeopardize the City's ability to conclude existing settlement negotiations to
its advantage, in which instance the space in the next succeeding line shall be checked. If the closed session is called pursuant to
subdivision (b) or (c) of Section 54956.9, the appropriate space shall be checked under "Anticipated litigation" to indicate the City's
anticipated position as defendant or plaintiff respectively. If more than one instance of anticipated litigation is to be reviewed, space
may be saved by entering the number of separate instances in the "As defendant” or "As plaintiff" spaces or both as appropriate.

(4) With respect to every item of business to be discussed in closed session pursuant to Government Code Section 54957,
either:

THREAT TO PUBLIC SERVICES OR FACILITIES
Name, title and agency of law enforcement officer(s) to be conferred with:

or.

PUBLIC EMPLOYEE APPOINTMENT/HIRING
Title/description of position(s) to be filled:

PUBLIC EMPLOYEE PERFORMANCE
EVALUATION
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Position and, in the case of a routine evaluation, name of employee(s) being evaluated:
or:

PUBLIC EMPLOYEE DISMISSAL
Number of employees affected:

or:

(5) With respect to every item of business to be discussed in closed session pursuant to Government Code Section 54957.6,
either:

CONFERENCE WITH NEGOTIATOR
COLLECTIVE BARGAINING
Name and title of City's negotiator:

Organization(s) representing;
Police officers, firefighters and airport police
Transit Workers
Nurses
Miscellaneous Employees

Anticipated issue(s) under negotiation:

Wages

Hours

Benefits

Working Conditions

Other (specify if known)

All
Where renegotiating a memorandum of understanding or negotiating a successor memorandum of understanding, the name of the
memorandum of understanding:

In case of multiple items of business under the same category, lines may be added and the location of information may be
reformatted to eliminate unnecessary duplication and space, so long as the relationship of information concerning the same item is
reasonably clear to the reader. As an alternative to the inclusion of lengthy lists of names or other information in the agenda, or as a
means of adding items to an earlier completed agenda, the agenda may incorporate by reference separately prepared documents
containing the required information, so long as copies of those documents are posted adjacent to the agenda within the time periods
required by Government Code Sections 54954.2 and 54956 and provided with any mailed or delivered notices required by Sections
54954.1 or 54956.

(Added by Ord. 265-93, App. 8/18/93; amended by Proposition G, 11/2/99)

SEC. 67.8-1. ADDITIONAL REQUIREMENTS FOR CLOSED SESSIONS.

(a) All closed sessions of any policy body covered by this Ordinance shall be either audio recorded or audio and video
recorded in their entirety and all such recordings shall be retained for at least TEN years, or permanently where technologically and
economically feasible. Closed session recordings shall be made available whenever all rationales for closing the session are no
longer applicable. Recordings of closed sessions of a policy body covered by this Ordinance, wherein the justification for the closed
session is due to "anticipated litigation" shall be released to the public in accordance with any of the following provisions: TWO
years after the meeting if no litigation is filed; UPON EXPIRATION of the statute of limitations for the anticipated litigation if no
litigation is filed; as soon as the controversy leading to anticipated litigation is settled or concluded.

(b) Each agenda item for a policy body covered by this ordinance that involve existing litigation shall identify the court, case
number, and date the case was filed on the written agenda. For each agenda item for a group covered by this ordinance that
involves anticipated litigation, the City Attorney's Office or the policy body shall disclose at any time requested and to any member
of the public whether such anticipated litigation developed into litigation and shall identify the court, case number, and date the
case was filed.

(Added by Proposition G, 11/2/99)

SEC. 67.9. AGENDAS AND RELATED MATERIALS: PUBLIC RECORDS.
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(a) Agendas of meetings and any other documents on file with the clerk of the policy body, when intended for distribution to
all, or a majority of all, of the members of a policy body in connection with a matter anticipated for discussion or consideration at a
public meeting shall be made available to the public. To the extent possible, such documents shall also be made available through
the policy body's Internet site. However, this disclosure need not include any material exempt from public disclosure under this
ordinance.

(b) Records which are subject to disclosure under subdivision (a) and which are intended for distribution to a policy body
prior to commencement of a public meeting shall be made available for public inspection and copying upon request prior to
commencement of such meeting, whether or not actually distributed to or received by the body at the time of the request.

(¢) Records which are subject to disclosure under subdivision (a) and which are distributed during a public meeting but prior
to commencement of their discussion shall be made available for public inspection prior to commencement of, and during, their
discussion,

(d) Records which are subject to disclosure under subdivision (a) and which are distributed during their discussion at a public
meeting shall be made available for public inspection immediately or as soon thereafter as is practicable.

{e) A policy body may charge a duplication fee of one cent per page for a copy of a public record prepared for consideration
at a public meeting, unless a special fee has been established pursuant to the procedure set forth in Section 67.28(d). Neither this
section nor the California Public Records Act (Government Code sections 6250 et seq.) shall be construed to limit or delay the
public's right to inspect any record required to be disclosed by that act, whether or not distributed to a policy body.

(Added by Ord. 265-93, App. 8/18/93; amended by Proposition G, 11/2/99)

SEC. 67.10. CLOSED SESSIONS: PERMITTED TOPICS.

A policy body may, but is not required to, hold closed sessions:

(a) With the Attorney General, District Attorney, Sheriff, or Chief of Police, or their respective deputies, on matters posing a
threat to the security of public buildings or a threat to the public's right of access to public services or public facilities.

(b) To consider the appointment, employment, evaluation of performance, or dismissal of a City employee, if the policy body
has the authority to appoint, employ, or dismiss the employee, or to hear complaints or charges brought against the employee by
another person or employee unless the employee complained of requests a public hearing, The body may exclude from any such
public meeting, and shall exclude from any such closed meeting, during the comments of a complainant, any or all other
complainants in the matter. The term "employee" as used in this section shall not include any elected official, member of a policy
body or applicant for such a position, or person providing services to the City as an independent contractor or the employee
thereof, including but not limited to independent attorneys or law firms providing legal services to the City for a fee rather than a
salary. -

(¢) Notwithstanding section (b), an Executive Compensation Committee established pursuant to a Memorandum of
Understanding with the Municipal Executives Association may meet in closed session when evaluating the performance of an
individual officer or employee subject to that Memorandum of Understanding or when establishing performance goals for such an
officer or employee where the setting of such goals requires discussion of that individual's performance.

(d) Based on advice of its legal counsel, and on a motion and vote in open session to assert the attorney-client privilege, to
confer with, or receive advice from, its legal counsel regarding pending litigation when discussion in open session concerning those
matters would likely and unavoidably prejudice the position of the City in that litigation. Litigation shall be considered pending
when any of the following circumstances exist:

(1)  An adjudicatory proceeding before a court, administrative body exercising its adjudicatory authority, hearing officer, or
arbitrator, to which the City is a party, has been initiated formally; or,

(2) A point has been reached where, in the opinion of the policy body on the advice of its legal counsel, based on existing
facts and circumstances, there is a significant exposure to litigation against the City, or the body is meeting only to decide whether a
closed session is authorized pursuant to that advice or, based on those facts and circumstances, the body has decided to initiate or is
deciding whether to initiate litigation.

(3) A closed session may not be held under this section to consider the qualifications or engagement of an independent
contract attorney or law firm, for litigation services or otherwise.

(e) With the City's designated representatives regarding matters within the scope of collective bargaining or meeting and
conferring with public employee organizations when a policy body has authority over such matters.
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(1)  Such closed sessions shall be for the purpose of reviewing the City's position and instructing its designated
representatives and may take place solely prior to and during active consultations and discussions between the City's designated
representatives and the representatives of employee organizations or the unrepresented employees. A policy body shall not discuss
compensation or other contractual matters in closed session with one or more employees directly interested in the outcome of the
negotiations.

(2) In addition to the closed sessions authorized by subsection 67.10(e)(1), a policy body subject to Government Code
Section 3501 may hold closed sessions with its designated representatives on mandatory subjects within the scope of representation
of its represented employees, as determined pursuant to Section 3504.

(Added by Ord. 265-93, App. 8/18/93; amended by Ord. 37-98, App. 1/23/98; Proposition G, 11/2/99)

SEC. 67.11. STATEMENT OF REASONS FOR CLOSED SESSIONS.

Prior to any closed session, a policy body shall state the general reason or reasons for the closed session, and shall cite the .
statutory authority, including the specific section and subdivision, or other legal authority under which the session is being held. In
the closed session, the policy body may consider only those matters covered in its statement. In the case of regular and special
meetings, the statement shall be made in the form of the agenda disclosures and specifications required by Section 67.8 of this
Article. In the case of adjourned and continued meetings, the statement shall be made with the same disclosures and specifications
required by Section 67.8 of this Article, as part of the notice provided for the meeting.

In the case of an item added to the agenda as a matter of urgent necessity, the statement shall be made prior to the determination
of urgency and with the same disclosures and specifications as if the item had been included in the agenda pursuant to Section 67.8
of this Article. Nothing in this section shall require or authorize a disclosure of information prohibited by state or federal law.

(Added by Ord. 265-93, App. 8/18/93; amended by Proposition G, 11/2/99)

SEC. 67.12. DISCLOSURE OF CLOSED SESSION DISCUSSIONS AND ACTIONS.

(a) After every closed session, a policy body may in its discretion and in the public interest, disclose to the public any portion
of its discussion that is not confidential under federal or state law, the Charter, or non-waivable privilege. The body shall, by motion
and vote in open session, elect either to disclose no information or to disclose the information that a majority deems to be in the
public interest. The disclosure shall be made through the presiding officer of the body or such other person, present in the closed
session, whom he or she designates to convey the information.

(b) A policy body shall publicly report any action taken in closed session and the vote or abstention of every member present
thereon, as follows:

(1) Real Property Negotiations: Approval given to a policy body's negotiator concerning real estate negotiations pursuant
to Government Code Section 54956.8 shall be reported as soon as the agreement is final, If its own approval renders the agreement
final, the policy body shall report that approval, the substance of the agreement and the vote thereon in open session immediately.
If final approval rests with another party to the negotiations, the body shall disclose the fact of that approval, the substance of the
agreement and the body's vote or votes thereon upon inquiry by any person, as soon as the other party or its agent has informed the
body of its approval, If notwithstanding the final approval there are conditions precedent to the final consummation of the
transaction, or there are multiple contiguous or closely located properties that are being considered for acquisition, the document
referred to in Subdivision (b) of this Section need not be disclosed until the condition has been satisfied or the agreement has been
reached with respect to all the properties, or both.

(2) Litigation: Direction or approval given to the body's legal counsel to prosecute, defend or seek or refrain from seeking
appellate review or relief, or to otherwise enter as a party, intervenor or amicus curiae in any form of litigation as the result of a
consultation pursuant to Government Code Section 54956.9 shall be reported in open session as soon as given, or at the first
meeting after an adverse party has been served in the matter if immediate disclosure of the City's intentions would be contrary to
the public interest. The report shall identify the adverse party or parties, any co-parties with the City, any existing claim or order to
be defended against or any factual circumstances or contractual dispute giving rise to the City's complaint, petition or other
litigation initiative.

(3) Settlement: A policy body shall neither solicit nor agree to any term in a settlement which would preclude the release of
the text of the settlement itself and any related documentation communicated to or received from the adverse party or parties. Any
written settlement agreement and any documents attached to or referenced in the settlement agreement shall be made publicly
available at least 10 calendar days before the meeting of the policy body at which the settlement is to be approved to the extent that
the settlement would commit the City or a department thereof to adopting, modifying, or discontinuing an existing policy, practice
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or program or otherwise acting other than to pay an amount of money less than $50,000. The agenda for any meeting in which a
settlement subject to this Section is discussed shall identify the names of the parties, the case number, the court, and the material
terms of the settlement. Where the disclosure of documents in a litigation matter that has been settled could be detrimental to the
City's interest in pending litigation arising from the same facts or incident and involving a party not a party to or otherwise aware of
the settlement, the documents required to be disclosed by Subdivision (b) of this Section need not be disclosed until the other case
is settled or otherwise finally concluded.

(4) ~ Employee Actions: Action taken to appoint, employ, dismiss, transfer or accept the resignation of a public employee in
closed session pursuant to Government Code Section 54957 shall be reported immediately in a manner that names the employee,
the action taken and position affected and, in the case of dismissal for a violation of law or of the policy of the City, the reason for
dismissal. "Dismissal" within the meaning of this ordinance includes any termination of employment at the will of the employer
rather than of the employee, however characterized. The proposed terms of any separation agreement shall be immediately
disclosed as soon as presented to the body, and its final terms shall be immediately disclosed upon approval by the body.

(5) Collective Bargaining: Any collectively bargained agreement shall be made publicly available at least 15 calendar days
before the meeting of the policy body to which the agreement is to be reported.

(¢) Reports required to be made immediately may be made orally or in writing, but shall be supported by copies of any
contracts, settlement agreements, or other documents related to the transaction that were finally approved or adopted in the closed
session and that embody the information required to be disclosed immediately shall be provided to any person who has made a
written request regarding that item following the posting of the agenda, or who has made a standing request for all such
documentation as part of a request for notice of meetings pursuant to Government Code Sections 54954.1 or 54956.

(d) A written summary of the information required to be immediately reported pursuant to this Section, or documents
embodying that information, shall be posted by the close of business on the next business day following the meeting, in the place
where the meeting agendas of the body are posted.

(Added by Ord. 265-93, App. 8/18/93; amended by Proposition G, 11/2/99)

SEC. 67.13. BARRIERS TO ATTENDANCE PROHIBITED.

(a) No policy body shall conduct any meeting, conference or other function in any facility that excludes persons on the basis
of actual or presumed class identity or characteristics, or which is inaccessible to persons with physical disabilities, or where
members of the public may not be present without making a payment or purchase. Whenever the Board of Supervisors, a board or
commission enumerated in the charter, or any committee thereof anticipates that the number of persons attending the meeting will
exceed the legal capacity of the meeting room, any public address system used to amplify sound in the meeting room shall be
extended by supplementary speakers to permit the overflow audience to listen to the proceedings in an adjacent room or
passageway, unless such supplementary speakers would disrupt the operation of a City office.

(b) Each board and commission enumerated in the charter shall provide sign language interpreters or note-takers at each
regular meeting, provided that a request for such services is communicated to the secretary or clerk of the board or commission at
least 48 hours before the meeting, except for Monday meetings, for which the deadline shall be 4 p.m. of the last business day of
the preceding week.

(¢) Eachboard and commission enumerated in the charter shall ensure that accessible seating for persons with disabilities,
including those using wheelchairs, is made available for each regular and special meeting,

(d) Each board and commission enumerated in the charter shall include on the agenda for each regular and special meeting the
following statement: "In order to assist the City's efforts to accommodate persons with severe allergies, environmental illnesses,
multiple chemical sensitivity or related disabilities, attendees at public meetings are reminded that other attendees may be sensitive
to various chemical based products. Please help the City accommodate these individuals."

(e) The Board of Supervisors shall seck to provide translators at each of its regular meetings and all meetings of its committees
for each language requested, where the translation is necessary to enable San Francisco residents with limited English proficiency to
participate in the proceedings provided that a request for such translation services is communicated to the Clerk of the Board of
Supervisors at least 48 hours before the meeting. For meetings on a Monday or a Tuesday, the request must be made by noon of the
last business day of the preceding week. The Clerk of the Board of Supervisors shall first solicit volunteers from the ranks of City
employees and/or from the community to serve as translators. If volunteers are not available the Clerk of the Board of Supervisors
may next solicit translators from non-profit agencies, which may be compensated. If these options do not provide the necessary
translation services, the Clerk may employ professional translators. The unavailability of a translator shall not affect the ability of
the Board of Supervisors or its committees to deliberate or vote upon any matter presented to them. In any calendar year in which
the costs to the City for providing translator services under this subsection exceeds $20,000, the Board of Supervisors shall, as soon
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as possible thereafter, review the provisions of this subsection,

(Added by Ord. 265-93, App. 8/18/93; amended by Ord. 292-95, App. 9/8/95; Ord. 482-96, App. 12/20/96; Proposition G, 11/2/99)

PHOTOGRAPHY.

(a) Any person attending an open and public meeting of a policy body shall have the right to record the proceedings with an
audio or video recorder or a still or motion picture camera, or to broadcast the proceedings, in the absence of a reasonable finding
of the policy body that the recording or broadcast cannot continue without such noise, illumination or obstruction of view as to
constitute a persistent disruption of the proceedings.

(b) Each board and commission enumerated in the Charter shall audio record each regular and special meeting. Each such
audio recording, and any audio or video recording of a meeting of any other policy body made at the direction of the policy body
shall be a public record subject to inspection pursuant to the California Public Records Act (Government Code Section 6250 et
seq.), and shall not be erased or destroyed. Inspection of any such recording shall be provided without charge on an appropriate
play back device made available by the City.

(¢) Every City policy body, agency or department shall audio or video every noticed regular meeting, special meeting, or
hearing open to the public held in a City Hall hearing room that is equipped with audio or video recording facilities, except to the
extent that such facilities may not be available for technical or other reasons. Each such audio or video recording shall be a public
record subject to inspection pursuant to the California Public Records Act (Government Code Section 6250 et seq.), and shall not
be erased or destroyed. The City shall make such audio or video recording available in digital form at a centralized location on the
City's web site (www.sfgov.org) within seventy-two hours of the date of the meeting or hearing and for a period of at least two
years after the date of the meeting or hearing. Inspection of any such recording shall also be provided without charge on an
appropriate play back device made available by the City. This subsection (c) shall not be construed to limit or in any way modify
the duties created by any other provision of this article, including but not limited to the requirements for recording closed sessions
as stated in Section 67.8-1 and for recording meetings of boards and commissions enumerated in the Charter as stated in subsection
(b) above.

(Added by Ord. 265-93, App. 8/18/93; amended by Proposition G, 11/2/99; Ord. 80-08, File No. 071596)

SEC. 67.15. PUBLIC TESTIMONY.

(a) Every agenda for regular meetings shall provide an opportunity for members of the public to directly address a policy body
on items of interest to the public that are within policy body's subject matter jurisdiction, provided that no action shall be taken on
any item not appearing on the agenda unless the action is otherwise authorized by Section 67.7(e) of this article. However, in the
case of a meeting of the Board of Supervisors, the agenda need not provide an opportunity for members of the public to address the
Board on any item that has already been considered by a committee, composed exclusively of members of the Board, at a public
meeting wherein all interested members of the public were afforded the opportunity to address the committee on the item, before or
during the committee's consideration of the item, unless the item has been substantially changed since the committee heard the
item, as determined by the Board.

(b) Every agenda for special meetings at which action is proposed to be taken on an item shall provide an opportunity for each
member of the public to directly address the body concerning that item prior to action thereupon.

(¢) A policy body may adopt reasonable regulations to ensure that the intent of subdivisions (a) and (b) are carried out,
including, but not limited to, regulations limiting the total amount of time allocated for public testimony on particular issues and for
each individual speaker. Each policy body shall adopt a rule providing that each person wishing to speak on an item before the
body at a regular or special meeting shall be permitted to be heard once for up to three minutes. Time limits shall be applied
uniformly to members of the public wishing to testify.

(d) A policy body shall not abridge or prohibit public criticism of the policy, procedures, programs or services of the City, or
of any other aspect of its proposals or activities, or of the acts or omissions of the body, on the basis that the performance of one or
more public employees is implicated, or on any basis other than reasonable time constraints adopted in regulations pursuant to
Subdivision (c) of this Section.

(e) To facilitate public input, any agenda changes or continuances shall be announced by the presiding officer of a policy body
at the beginning of a meeting, or as soon thereafter as the change or continuance becomes known to such presiding officer.

(Added by Ord. 265-93, App. 8/18/93; amended by Proposition G, 11/2/99)
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SEC. 67.16. MINUTES.

The clerk or secretary of each board and commission enumerated in the Charter shall record the minutes for each regular and
special meeting of the board or commission. The minutes shall state the time the meeting was called to order, the names of the
members attending the meeting, the roll call vote on each matter considered at the meeting, the time the board or commission began
and ended any closed session, the names of the members and the names, and titles where applicable, of any other persons attending
any closed session, a list of those members of the public who spoke on each matter if the speakers identified themselves, whether
such speakers supported or opposed the matter, a brief summary of each person's statement during the public comment period for
each agenda item, and the time the meeting was adjourned. Any person speaking during a public comment period may supply a
brief written summary of their comments which shall, if no more than 150 words, be included in the minutes.

The draft minutes of each meeting shall be available for inspection and copying upon request no later than ten working days
after the meeting, The officially adopted minutes shall be available for inspection and copying upon request no later than ten
working days after the meeting at which the minutes are adopted. Upon request, minutes required to be produced by this Section
shall be made available in Braille or increased type size.

(Added by Ord. 265-93, App. 8/18/93; amended by Proposition G, 11/2/99)

SEC. 67.17. PUBLIC COMMENT BY MEMBERS OF POLICY BODIES.

Every member of a policy body retains the full constitutional rights of a citizen to comment publicly on the wisdom or propriety
of government actions, including those of the policy body of which he or she is a member. Policy bodies shall not sanction, reprove
or deprive members of their rights as elected or appointed officials for expressing their judgments or opinions, including those which
deal with the perceived inconsistency of non-public discussions, communications or actions with the requirements of State or
Federal law or of this ordinance. The release of specific factual information made confidential by State or Federal law including, but
not limited to, the privilege for confidential attorney-client communications, may be the basis for a request for injunctive or
declaratory relief, of a complaint to the Mayor seeking an accusation of misconduct, or both.

(Added by Ord. 265-93, App. 8/18/93; amended by Proposition G, 11/2/99)

ARTICLE III:
PUBLIC INFORMATION AND PUBLIC RECORDS

Sec. 67.20. Definitions.

Sec. 67.21. Process for Gaining Access to Public Records; Administrative Appeals.
Sec. 67.21-1. Policy Regarding Use and Purchase of Computer Systems.
Sec. 67.22. Release of Oral Public Information.

Sec. 67.23. Public Review File—Policy Body Communications.

Sec. 67.24. Public Information that Must Be Disclosed.

Sec. 67.25. Immediacy of Response.

Sec. 67.26. Withholding Kept to a Minimum.

Sec. 67.27. Justification of Withholding,

Sec. 67.28. Fees for Duplication,

Sec. 67.29. Index to Records.

Sec. 67.29-1. Records Survive Transition of Officials.
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Sec. 67.29-2. Internet Access/World Wide Web Minimum Standards.
Sec. 67.29-3.

Sec. 67.29-4, Lobbyist On Behalf of the City.

Sec. 67.29-5. Calendars of Certain Officials.

Sec. 67.29-6. Sources of Outside Funding.

Sec. 67.29-7. Correspondence and Records Shall Be Maintained.

SEC. 67.20. DEFINITIONS.

Whenever in this article the following words or phrases are used, they shall mean:
(a) "Department" shall mean a department of the City and County of San Francisco.

(b)  "Public Information" shall mean the content of "public records" as defined in the California Public Records Act
(Government Code Section 6252), whether provided in documentary form or in an oral communication. "Public Information" shall
not include "computer software" developed by the City and County of San Francisco as defined in the California Public Records
Act (Government Code Section 6254.9).

(¢) "Supervisor of Records" shall mean the City Attorney.

(Added by Ord. 265-93, App. 8/18/93; amended by Ord. 375, App. 9/30/96; Proposition G, 11/2/99)

SEC. 67.21. PROCESS FOR GAINING ACCESS TO PUBLIC RECORDS;
ADMINISTRATIVE APPEALS.

(a) Every person having custody of any public record or public information, as defined herein, (hereinafter referred to as a
custodian of a public record) shall, at normal times and during normal and reasonable hours of operation, without unreasonable
delay, and without requiring an appointment, permit the public record, or any segregable portion of a record, to be inspected and
examined by any person and shall furnish one copy thereof upon payment of a reasonable copying charge, not to exceed the lesser
of the actual cost or ten cents per page.

(b) A custodian of a public record shall, as soon as possible and within ten days following receipt of a request for inspection
or copy of a public record, comply with such request. Such request may be delivered to the office of the custodian by the requester
orally or in writing by fax, postal delivery, or e-mail. If the custodian believes the record or information requested is not a public
record or is exempt, the custodian shall justify withholding any record by demonstrating, in writing as soon as possible and within
ten days following receipt of a request, that the record in question is exempt under express provisions of this ordinance.

(¢) A custodian of a public record shall assist a requester in identifying the existence, form, and nature of any records or
information maintained by, available to, or in the custody of the custodian, whether or not the contents of those records are exempt
from disclosure and shall, when requested to do so, provide in writing within seven days following receipt of a request, a statement
as to the existence, quantity, form and nature of records relating to a particular subject or questions with enough specificity to
enable a requester to identify records in order to make a request under (b). A custodian of any public record, when not in
possession of the record requested, shall assist a requester in directing a request to the proper office or staff person.

(d) If the custodian refuses, fails to comply, or incompletely complies with a request described in (b), the person making the
request may petition the supervisor of records for a determination whether the record requested is public. The supervisor of
records shall inform the petitioner, as soon as possible and within 10 days, of its determination whether the record requested, or any
part of the record requested, is public. Where requested by the petition, and where otherwise desirable, this determination shall be
in writing. Upon the determination by the supervisor of records that the record is public, the supervisor of records shall immediately
order the custodian of the public record to comply with the person's request. If the custodian refuses or fails to comply with any
such order within 5 days, the supervisor of records shall notify the district attorney or the attorney general who shall take whatever
measures she or he deems necessary and appropriate to insure compliance with the provisions of this ordinance.

(e) Ifthe custodian refuses, fails to comply, or incompletely complies with a request described in (b) above or if a petition is
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denied or not acted on by the supervisor of public records, the person making the request may petition the Sunshine Task Force for
a determination whether the record requested is public. The Sunshine Task Force shall inform the petitioner, as soon as possible and
within 2 days after its next meeting but in no case later than 45 days from when a petition in writing is received, of its determination
whether the record requested, or any part of the record requested, is public. Where requested by the petition, and where otherwise
desirable, this determination shall be in writing, Upon the determination that the record is public, the Sunshine Task Force shall
immediately order the custodian of the public record to comply with the person's request. If the custodian refuses or fails to comply
with any such order within 5 days, the Sunshine Task Force shall notify the district attorney or the attorney general who may take
whatever measures she or he deems necessary to insure compliance with the provisions of this ordinance. The Board of Supervisors
and the City Attorney's office shall provide sufficient staff and resources to allow the Sunshine Task Force to fulfill its duties under
this provision. Where requested by the petition, the Sunshine Task Force may conduct a public hearing concerning the records
request denial. An authorized representative of the custodian of the public records requested shall attend any hearing and explain
the basis for its decision to withhold the records requested.

(f) The administrative remedy provided under this article shall in no way limit the availability ‘of other administrative remedies
provided to any person with respect to any officer or employee of any agency, executive office, department or board; nor shall the
administrative remedy provided by this section in any way limit the availability of judicial remedies otherwise available to any
person requesting a public record. If a custodian of a public record refuses or fails to comply with the request of any person for
inspection or copy of a public record or with an administrative order under this section, the superior court shall have jurisdiction to
order compliance.

(g) Inany court proceeding pursuant to this article there shall be a presumption that the record sought is public, and the
burden shall be upon the custodian to prove with specificity the exemption which applies.

(h)  On at least an annual basis, and as otherwise requested by the Sunshine Ordinance Task Force, the supervisor of public
records shall prepare a tally and report of every petition brought before it for access to records since the time of its last tally and
report. The report shall at least identify for each petition the record or records sought, the custodian of those records, the ruling of
the supervisor of public records, whether any ruling was overturned by a court and whether orders given to custodians of public
records were followed, The report shall also summarize any court actions during that period regarding petitions the Supervisor has
decided. At the request of the Sunshine Ordinance Task Force, the report shall also include copies of all rulings made by the
supervisor of public records and all opinions issued.

(i) The San Francisco City Attorney's office shall act to protect and secure the rights of the people of San Francisco to access
public information and public meetings and shall not act as legal counsel for any city employee or any person having custody of any
public record for purposes of denying access to the public. The City Attorney may publish legal opinions in response to a request
from any person as to whether a record or information is public. All communications with the City Attorney's Office with regard to
this ordinance, including petitions, requests for opinion, and opinions shall be public records.

(i) Notwithstanding the provisions of this section, the City Attorney may defend the City or a City Employee in litigation
under this ordinance that is actually filed in court to any extent required by the City Charter or California Law.

(k) Release of documentary public information, whether for inspection of the original or by providing a copy, shall be
governed by the California Public Records Act (Government Code Section 6250 et seq.) in particulars not addressed by this
ordinance and in accordance with the enhanced disclosure requirements provided in this ordinance.

(I) Inspection and copying of documentary public information stored in electronic form shall be made available to the person
requesting the information in any form requested which is available to or easily generated by the department, its officers or
employees, including disk, tape, printout or monitor at a charge no greater than the cost of the media on which it is duplicated.
Inspection of documentary public information on a computer monitor need not be allowed where the information sought is
necessarily and unseparably intertwined with information not subject to disclosure under this ordinance. Nothing in this section
shall require a department to program or reprogram a computer to respond to a request for information or to release information
where the release of that information would violate a licensing agreement or copyright law.

(Added by Ord. 265-93, App. 8/18/93; amended by Ord. 253-96, App. 6/19/96; Proposition G, 11/2/99)

SEC. 67.21-1. POLICY REGARDING USE AND PURCHASE OF COMPUTER
SYSTEMS.

(a) It isthe policy of the City and County of San Francisco to utilize computer technology in order to reduce the cost of public
records management, including the costs of collecting, maintaining, and disclosing records subject to disclosure to members of the
public under this section. To the extent that it is technologically and economically feasible, departments that use computer systems
to collect and store public records shall program and design these systems to ensure convenient, efficient, and economical public
access to records and shall make public records easily accessible over public networks such as the Internet.

11/9/2011 9:32 AM




16 of 25

http://www .amlegal .com/alpscripts/get-content.aspx

(b) Departments purchasing new computer systems shall attempt to reach the following goals as a means to achieve lower
costs to the public in connection with the public disclosure of records:

(1) Implementing a computer system in which exempt information is segregated or filed separately from otherwise
disclosable information.

(2) Implementing a system that permits reproduction of electronic copies of records in a format that is generally recognized
as an industry standard format.

(3) Implementing a system that permits making records available through the largest non-profit, non-proprietary public
computer network, consistent with the requirement for security of information.

(Added by Ord. 265-93, App. 8/18/93; amended by Ord. 253-96, App. 6/19/96; Proposition G, 11/2/99)

SEC. 67.22. RELEASE OF ORAL PUBLIC INFORMATION.

Release of oral public information shall be accomplished as follows:

(a) Every department head shall designate a person or persons knowledgeable about the affairs of the department, to provide
information, including oral information, to the public about the department's operations, plans, policies and positions. The
department head may designate himself or herself for this assignment, but in any event shall arrange that an alternate be available
for this function during the absence of the person assigned primary responsibility. If a department has multiple bureaus or divisions,
the department may designate a person or persons for each bureau or division to provide this information.

(b) The role of the person or persons so designated shall be to provide information on as timely and responsive a basis as
possible to those members of the public who are not requesting information from a specific person. This section shall not be
interpreted to curtail existing informal contacts between employees and members of the public when these contacts are occasional,
acceptable to the employee and the department, not disruptive of his or her operational duties and confined to accurate information
not confidential by law. '

(¢) No employee shall be required to respond to an inquiry or inquiries from an individual if it would take the employee more
than fifteen minutes to obtain the information responsive to the inquiry or inquiries.

(d) Public employees shall not be discouraged from or disciplined for the expression of their personal opinions on any matter
of public concern while not on duty, so long as the opinion (1) is not represented as that of the department and does not
misrepresent the department position; and (2) does not disrupt coworker relations, impair discipline or control by superiors, erode a
close working relationship premised on personal loyalty and confidentiality, interfere with the employee's performance of his or her
duties or obstruct the routine operation of the office in a manner that outweighs the employee's interests in expressing that opinion.
In adopting this subdivision, the Board of Supervisors intends merely to restate and affirm court decisions recognizing the First
Amendment rights enjoyed by public employees. Nothing in this section shall be construed to provide rights to City employees
beyond those recognized by courts, now or in the future, under the First Amendment, or to create any new private cause of action
or defense to disciplinary action.

(e) Notwithstanding any other provisions of this ordinance, public employees shall not be discouraged from or disciplined for
disclosing any information that is public information or a public record to any journalist or any member of the public. Any public
employee who is disciplined for disclosing public information or a public record shall have a cause of action against the City and the
supervisor imposing the discipline.

(Added by Ord. 265-93, App. 8/18/93; amended by Proposition G, 11/2/99)

SEC. 67.23. PUBLIC REVIEW FILE - POLICY BODY COMMUNICATIONS.

(a) The clerk of the Board of Supervisors and the clerk of each board and commission enumerated in the charter shall
maintain a file, accessible to any person during normal office hours, containing a copy of any letter, memorandum or other
communication which the clerk has distributed to or received from a quorum of the policy body concerning a matter calendared by
the body within the previous 30 days or likely to be calendared within the next 30 days, irrespective of subject matter, origin or
recipient, except commercial solicitations, periodical publications or communications exempt from disclosure under the California
Public Records Act (Government Code Section 6250 et seq.) and not deemed disclosable under Section 67.24 of this article.

(b) Communications, as described in subsection (a), sent or received in the last three business days shall be maintained in

chronological order in the office of the department head or at a place nearby, clearly designated to the public. After documents
have been on file for two full days, they may be removed, and, in the discretion of the board or commission, placed in a monthly
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chronological file.

(c) Multiple-page reports, studies or analyses which are accompanied by a letter or memorandum of transmittal need not be
included in the file so long as the letter or memorandum of transmittal is included.

(Added by Ord. 265-93, App. 8/18/93; amended by Proposition G, 11/2/99)

SEC. 67.24. PUBLIC INFORMATION THAT MUST BE DISCLOSED.

Notwithstanding a department's legal discretion to withhold certain information under the California Public Records Act, the
following policies shall govern specific types of documents and information and shall provide enhanced rights of public access to
information and records:

(a) Drafts and Memoranda.

(1) Except as provided in subparagraph (2), no preliminary draft or department memorandum, whether in printed or
electronic form, shall be exempt from disclosure under Government Code Section 6254, Subdivision (a) or any other provision, If
such a document is not normally kept on file and would otherwise be disposed of, its factual content is not exempt under
Subdivision (a). Only the recommendation of the author may, in such circumstances, be withheld as exempt.

(2) Draft versions of an agreement being negotiated by representatives of the City with some other party need not be
disclosed immediately upon creation but must be preserved and made available for public review for 10 days prior to the
presentation of the agreement for approval by a policy body, unless the body finds that and articulates how the public interest
would be unavoidably and substantially harmed by compliance with this 10 day rule, provided that policy body as used in this
subdivision does not include committees. In the case of negotiations for a contract, lease or other business agreement in which an
agency of the City is offering to provide facilities or services in direct competition with other public or private entities that are not
required by law to make their competing proposals public or do not in fact make their proposals public, the policy body may
postpone public access to the final draft agreement until it is presented to it for approval.

(b) Litigation Material.

(1) Notwithstanding any exemptions otherwise provided by law, the following are public records subject to disclosure
under this Ordinance:

(i) A pre-litigation claim against the City; g

(i) A record previously received or created by a department in the ordinary course of business that was not
attorney/client privileged when it was previously received or created,;

(iiiy  Advice on compliance with, analysis of, an opinion concerning liability under, or any communication otherwise
concerning the California Public Records Act, the Ralph M. Brown Act, the Political Reform Act, any San Francisco Governmental
Ethics Code, or this Ordinance.

(2) Unless otherwise privileged under California law, when litigation is finally adjudicated or otherwise settled, records of
all communications between the department and the adverse party shall be subject to disclosure, including the text and terms of any
settlement.

(c) Personnel Information. None of the following shall be exempt from disclosure under Government Code Section 6254,
subdivision (¢), or any other provision of California Law where disclosure is not forbidden:

¢
(1)  The job pool characteristics and employment and education histories of all successful job applicants, including at a
minimum the following information as to each successful job applicant:

(i) Sex, age and ethnic group;

(ii)  Years of graduate and undergraduate study, degree(s) and major or discipline;
(iii)  Years of employment in the private and/or public sector;

(iv) 'Whether currently employed in the same position for another public agency.

(v) Other non-identifying particulars as to experience, credentials, aptitudes, training or education entered in or
attached to a standard employment application form used for the position in question.
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(2) The professional biography or curriculum vitae of any employee, provided that the home address, home telephone
number, social security number, age, and marital status of the employee shall be redacted.

(3) The job description of every employment classification.
(4) The exact gross salary and City-paid benefits available to every employee.
(5) Any memorandum of understanding between the City or department and a recognized employee organization.

(6) The amount, basis, and recipient of any performance-based increase in compensation, benefits, or both, or any other
bonus, awarded to any employee, which shall be announced during the open session of a policy body at which the award is
approved.

(7) The record of any confirmed misconduct of a public employee involving personal dishonesty, misappropriation of
public funds, resources or benefits, unlawful discrimination against another on the basis of status, abuse of authority, or violence,
and of any discipline imposed for such misconduct.

(d) Law Enforcement Information,

The District Attorney, Chief of Police, and Sheriff are encouraged to cooperate with the press and other members of the public
in allowing access to local records pertaining to investigations, arrests, and other law enforcement activity. However, no provision
of this ordinance is intended to abrogate or interfere with the constitutional and statutory power and duties of the District Attorney
and Sheriff as interpreted under Government Code section 25303, or other applicable State law or judicial decision. Records
pertaining to any investigation, arrest or other law enforcement activity shall be disclosed to the public once the District Attorney or
court determines that a prosecution will not be sought against the subject involved, or once the statute of limitations for filing
charges has expired, whichever occurs first. Notwithstanding the occurrence of any such event, individual items of information in
the following categories may be segregated and withheld if, on the particular facts, the public interest in nondisclosure clearly and
substantially outweighs the public interest in disclosure:

(1) The names of juvenile witnesses (whose identities may nevertheless be indicated by substituting a number or
alphabetical letter for each individual interviewed);

(2) Personal or otherwise private information related to or unrelated to the investigation if disclosure would constitute an
unwarranted invasion of privacy;

(3) The identity of a confidential source;
(4) Secret investigative techniques or procedures;
(5) Information whose disclosure would endanger law enforcement personnel; or

(6) Information whose disclosure would endanger the successful completion of an investigation where the prospect of
enforcement proceedings is concrete and definite.

This Subdivision shall not exempt from disclosure any portion of any record of a concluded inspection or enforcement action by
an officer or department responsible for regulatory protection of the public health, safety, or welfare.

(¢) Contracts, Bids and Proposals.

(1) Contracts, contractors' bids, responses to requests for proposals and all other records of communications between the
department and persons or firms seeking contracts-shall be open to inspection immediately after a contract has been awarded.
Nothing in this provision requires the disclosure of a private person's or organization's net worth or other proprietary financial data
submitted for qualification for a contract or other benefit until and unless that person or organization is awarded the contract or
benefit. All bidders and contractors shall be advised that information provided which is covered by this subdivision will be made
available to the public upon request. Immediately after any review or evaluation or rating of responses to a Request for Proposal
("RFP") has been completed, evaluation forms and score sheets and any other documents used by persons in the RFP evaluation or
contractor selection process shall be available for public inspection. The names of scorers, graders or evaluators, along with their
individual ratings, comments, and score sheets or comments on related documents, shall be made immediately available after the
review or evaluation of a RFP has been completed.

(2) Notwithstanding the provisions of this Subdivision or any other provision of this ordinance, the Director of Public
Health may withhold from disclosure proposed and final rates of payment for managed health care contracts if the Director
determines that public disclosure would adversely affect the ability of the City to engage in effective negotiations for managed
health care contracts. The authority to withhold this information applies only to contracts pursuant to which the City (through the
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Department of Public Health) either pays for health care services or receives compensation for providing such services, including
mental health and substance abuse services, to covered beneficiaries through a pre-arranged rate of payment. This provision also
applies to rates for managed health care contracts for the University of California, San Francisco, if the contract involves
beneficiaries who receive services provided jointly by the City and University. This provision shall not authorize the Director to
withhold rate information from disclosure for more than three years.

(3) During the course of negotiations for:

(i) personal, professional, or other contractual services not subject to a competitive process or where such a process has
arrived at a stage where there is only one qualified or responsive bidder;

(ii) leases or permits having total anticipated revenue or expense to the City and County of five hundred thousand
dollars ($500,000) or more or having a term of ten years or more; or

(iii)  any franchise agreements,

all documents exchanged and related to the position of the parties, including draft contracts, shall be made available for public
inspection and copying upon request. In the event that no records are prepared or exchanged during negotiations in the above-
mentioned categories, or the records exchanged do not provide a meaningful representation of the respective positions, the City
Attorney or City representative familiar with the negotiations shall, upon a written request by a member of the public, prepare
written summaries of the respective positions within five working days following the final day of negotiation of any given week.
The summaries will be available for public inspection and copying, Upon completion of negotiations, the executed contract,
including the dollar amount of said contract, shall be made available for inspection and copying. At the end of each fiscal year, each
City department shall provide to the Board of Supervisors a list of all sole source contracts entered into during the past fiscal year.
This list shall be made available for inspection and copying as provided for elsewhere in this Article.

(f) Budgets and Other Financial Information. Budgets, whether tentative, proposed or adopted, for the City or any of its
departments, programs, projects or other categories, and all bills, claims, invoices, vouchers or other records of payment obligations
as well as records of actual disbursements showing the amount paid, the payee and the purpose for which payment is made, other
than payments for social or other services whose records are confidential by law, shall not be exempt from disclosure under any
circumstances.

(g) Neither the City nor any office, employee, or agent thereof may assert California Public Records Act Section 6255 or any
similar provision as the basis for withholding any documents or information requested under this ordinance.

(h) Neither the City nor any office, employee, or agent thereof may assert an exemption for withholding for any document or
information based on a "deliberative process” exemption, either as provided by California Public Records Act Section 6255 or any
other provision of law that does not prohibit disclosure.

(i) Neither the City, nor any office, employee, or agent thereof, may assert an exemption for withholding for any document or
information based on a finding or showing that the public interest in withholding the information outweighs the public interest in
disclosure. All withholdings of documents or information must be based on an express provision of this ordinance providing for
withholding of the specific type of information in question or on an express and specific exemption provided by California Public
Records Act that is not forbidden by this ordinance.

(Added by Ord. 265-93, App. 8/18/93; amended by Ord. 292-95, App. 9/8/95; Ord. 240-98, App. 7/17/98; Proposition G, 11/2/99)

SEC. 67.25. IMMEDIACY OF RESPONSE.

(a) Notwithstanding the 10-day period for response to a request permitted in Government Code Section 6256 and in this
Article, a written request for information described in any category of non-exempt public information shall be satisfied no later than
the close of business on the day following the day of the request. This deadline shall apply only if the words "Immediate Disclosure
Request" are placed across the top of the request and on the envelope, subject line, or cover sheet in which the request is
transmitted, Maximum deadlines provided in this article are appropriate for more extensive or demanding requests, but shall not be
used to delay fulfilling a simple, routine or otherwise readily answerable request.

(b) Ifthe voluminous nature of the information requested, its location in a remote storage facility or the need to consult with
another interested department warrants an extension of 10 days as provided in Government Code Section 6456.1, the requester
shall be notified as required by the close of business on the business day following the request.

(¢) The person seeking the information need not state his or her reason for making the request or the use to which the
information will be put, and requesters shall not be routinely asked to make such a disclosure. Where a record being requested
contains information most of which is exempt from disclosure under the California Public Records Act and this article, however,
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the City Attorney or custodian of the record may inform the requester of the nature and extent of the non-exempt information and
inquire as to the requester's purpose for seeking it, in order to suggest alternative sources for the information which may involve less
redaction or to otherwise prepare a response to the request.

(d) Notwithstanding any provisions of California Law or this ordinance, in response to a request for information describing
any category of non-exempt public information, when so requested, the City and County shall produce any and all responsive
public records as soon as reasonably possible on an incremental or "rolling" basis such that responsive records are produced as soon
as possible by the end of the same business day that they are reviewed and collected. This section is intended to prohibit the
withholding of public records that are responsive to a records request until all potentially responsive documents have been reviewed
and collected. Failure to comply with this provision is a violation of this Article.

(Added by Ord. 265-93, App. 8/18/93; amended by Proposition G, 11/2/99)

SEC. 67.26. WITHHOLDING KEPT TO A MINIMUM.

No record shall be withheld from disclosure in its entirety unless all information contained in it is exempt from disclosure under
express provisions of the California Public Records Act or of some other statute. Information that is exempt from disclosure shall
be masked, deleted or otherwise segregated in order that the nonexempt portion of a requested record may be released, and keyed
by footnote or other clear reference to the appropriate justification for withholding required by Section 67.27 of this Article. This
work shall be done personally by the attorney or other staff member conducting the exemption review. The work of responding to a
public-records request and preparing documents for disclosure shall be considered part of the regular work duties of any City
employee, and no fee shall be charged to the requester to cover the personnel costs of responding to a records request.

(Added by Ord. 265-93, App. 8/18/93; amended by Proposition G, 11/2/99)

SEC. 67.27. JUSTIFICATION OF WITHHOLDING.

Any withholding of information shall be justified, in writing, as follows:

(a) A withholding under a specific permissive exemption in the California Public Records Act, or elsewhere, which permissive
exemption is not forbidden to be asserted by this ordinance, shall cite that authority.

(b) A withholding on the basis that disclosure is prohibited by law shall cite the specific statutory authority in the Public
Records Act or elsewhere.

(c) A withholding on the basis that disclosure would incur civil or criminal liability shall cite any specific statutory or case law,
or any other public agency's litigation experience, supporting that position.

(d) When a record being requested contains information, most of which is exempt from disclosure under the California Public
Records Act and this Article, the custodian shall inform the requester of the nature and extent of the nonexempt information and
suggest alternative sources for the information requested, if available.

(Added by Ord. 265-93, App. 8/18/93; amended by Proposition G, 11/2/99)

SEC. 67.28. FEES FOR DUPLICATION.

(a) No fee shall be charged for making public records available for review.

(b) For documents routinely produced in multiple copies for distribution, e.g. meeting agendas and related materials, unless a
special fee has been established pursuant to Subdivision (d) of this Section, a fee not to exceed one cent per page may be charged,
plus any postage costs.

(¢) For documents assembled and copied to the order of the requester, unless a special fee has been established pursuant to
Subdivision (d) of this Section, a fee not to exceed 10 cents per page may be charged, plus any postage.

(d) A department may establish and charge a higher fee than the one cent presumptive fee in Subdivision (b) and the 10 cent
presumptive fee in Subdivision (c¢) if it prepares and posts an itemized cost analysis establishing that its cost per page impression
exceeds 10 cents or one cent, as the case may be. The cost per page impression shall include the following costs: one sheet of
paper; one duplication cycle of the copying machine in terms of toner and other specifically identified operation or maintenance
factors, excluding electrical power. Any such cost analysis shall identify the manufacturer, model, vendor and maintenance
contractor, if any, of the copying machine or machines referred to.
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(e) Video copies of video recorded meetings shall be provided to the public upon request for $10.00 or less per meeting.

(Added by Ord. 265-93, App. 8/18/93; amended by Proposition G, 11/2/99)

SEC. 67.29. INDEX TO RECORDS.

The City and County shall prepare a public records index that identifies the types of information and documents maintained by
City and County departments, agencies, boards, commissions, and elected officers. The index shall be for the use of City officials,
staff and the general public, and shall be organized to permit a general understanding of the types of information maintained, by
which officials and departments, for which purposes and for what periods of retention, and under what manner of organization for
accessing, e.g. by reference to a name, a date, a proceeding or project, or some other referencing system. The index need not be in
such detail as to identify files or records concerning a specific person, transaction or other event, but shall clearly indicate where
and how records of that type are kept. Any such master index shall be reviewed by appropriate staff for accuracy and presented for
formal adoption to the administrative official or policy body responsible for the indexed records. The City Administrator shall be
responsible for the preparation of this records index. The City Administrator shall report on the progress of the index to the
Sunshine Ordinance Task Force on at least a semi-annual basis until the index is completed. Each department, agency, commission
and public official shall cooperate with the City Administrator to identify the types of records it maintains, including those
documents created by the entity and those documents received in the ordinary course of business and the types of requests that are
regularly received. Each department, agency, commission and public official is encouraged to solicit and encourage public
participation to develop a meaningful records index. The index shall clearly and meaningfully describe, with as much specificity as
practicable, the individual types of records that are prepared or maintained by each department, agency, commission or public
official of the City and County. The index shall be sufficient to aid the public in making an inquiry or a request to inspect. Any
changes in the department, agency, commission or public official's practices or procedures affecting the accuracy of the information
provided to the City Administrator shall be recorded by the City Administrator on a periodic basis so as to maintain the integrity
and accuracy of the index. The index shall be continuously maintained on the City's World Wide Website and made available at
public libraries within the City and County of San Francisco.

(Added by Ord. 265-93, App. 8/18/93; amended by Ord. 287-96, App. 7/12/96; Proposition G, 11/2/99)

SEC. 67.29-1. RECORDS SURVIVE TRANSITION OF OFFICIALS.

All documents prepared, received, or maintained by the Office of the Mayor, by any elected city and county official, and by the
head of any City or County Department are the property of the City and County of San Francisco. The originals of these documents
shall be maintained consistent with the records retention policies of the City and County of San Francisco.

(Added by Proposition G, 11/2/99)

SEC. 67.29-2. INTERNET ACCESS/WORLD WIDE WEB MINIMUM STANDARDS.

Each department of the City and County of San Francisco shall maintain on a World Wide Web site, or on a comparable, readily
accessible location on the Internet, information that it is required to make publicly available. Each department is encouraged to
make publicly available through its World Wide Web site, as much information and as many documents as possible concerning its
activities. At a minimum, within six months after enactment of this provision, each department shall post on its World Wide Web
site all meeting notices required under this ordinance, agendas and the minutes of all previous meetings of its policy bodies for the
last three years. Notices and agendas shall be posted no later than the time that the department otherwise distributes this
information to the public, allowing reasonable time for posting, Minutes of meetings shall be posted as soon as possible, but in any
event within 48 hours after they have been approved. Each department shall make reasonable efforts to ensure that its World Wide
Web site is regularly reviewed for timeliness and updated on at least a weekly basis. The City and County shall also make available
on its World Wide Web site, or on a comparable, readily accessible location on the Internet, a current copy of the City Charter and
all City Codes.

(Added by Proposition G, 11/2/99)

SEC. 67.29-3.

Any future agreements between the city and an advertising space provider shall be public records and shall include as a basis for
the termination of the contract any action by, or permitted by, the space provider to remove or deface or otherwise interfere with
an advertisement without first notifying the advertiser and the city and obtaining the advertiser's consent. In the event
advertisements are defaced or vandalized, the space provider shall provide written notice to the city and the advertiser and shall
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allow the advertiser the option of replacing the defaced or vandalized material. Any request by any city official or by any space
provider to remove or alter any advertising must be in writing and shall be a public record.

(Added by Proposition G, 11/2/99)

SEC. 67.29-4. LOBBYIST ON BEHALF OF THE CITY.

(2) Any lobbyist who contracts for economic consideration with the City and County of San Francisco to represent the City
and County in matters before any local, regional, State, or federal administrative or legislative body shall file a public records report
of their activities on a quarterly basis with the San Francisco Ethics Commission. This report shall be maintained by the Ethics
Commission and not be exempt from disclosure. Each quarterly report shall identify all financial expenditures by the lobbyist, the
individual or entity to whom each expenditure was made, the date the expenditure was made, and specifically identify the local,
State, regional or national legislative or administrative action the lobbyist supported or opposed in making the expenditure. The
failure to file a quarterly report with the required disclosures shall be a violation of this Ordinance.

(b) No person shall be deemed a lobbyist under section (a), unless that person receives or becomes entitled to receive at least
$300 total compensation in any month for influencing legislative or administrative action on behalf of the City and County of San
Francisco or has at least 25 separate contacts with local, State, regional or national officials for the purpose of influencing
legislative or administrative action within any two consecutive months. No business or organization shall be deemed as a lobbyist
under Section (a) unless it compensates its employees or members for their lobbying activities on behalf of the City and County of
San Francisco, and the compensated employees or members have at least 25 separate contacts with local, State, regional or national
officials for the purpose of influencing legislative or administrative action within any two consecutive months. "Total
compensation” shall be calculated by combining all compensation received from the City and County of San Francisco during the
month for lobbying activities on matters at the local, State, regional or national level. "Total number of contacts" shall be calculated
by combining all contacts made during the two-month period on behalf of the City and County of San Francisco for all lobbying
activities on maters at the local, state, regional or national level.

(c) Funds of the City and County of San Francisco, including organizational dues, shall not be used to support any lobbying
efforts to restrict public access to records, information, or meetings, except where such effort is solely for the purpose of protecting
the identity and privacy rights of private citizens.

(Added by Proposition G, 11/2/99)

SEC. 67.29-5. CALENDARS OF CERTAIN OFFICIALS.

The Mayor, The City Attorney, and every Department Head shall keep or cause to be kept a daily calendar wherein is recorded
the time and place of each meeting or event attended by that official, with the exclusion of purely personal or social events at which
no City business is discussed and that do not take place at City Offices or at the offices or residences of people who do substantial
business with or are otherwise substantially financially affected by actions of the City. For meetings not otherwise publicly
recorded, the calendar shall include a general statement of issues discussed. Such calendars shall be public records and shall be
available to any requester three business days subsequent to the calendar entry date. '

(Added by Proposition G, 11/2/99)

SEC. 67.29-6. SOURCES OF OUTSIDE FUNDING.

No official or employee or agent of the City shall accept, allow to be collected, or direct or influence the spending of, any
money, or any goods or services worth more than one hundred dollars in aggregate, for the purpose of carrying out or assisting any
City function unless the amount and source of all such funds is disclosed as a public record and made available on the website for
the department to which the funds are directed. When such funds are provided or managed by an entity, and not an individual, that
entity must agree in writing to abide by this ordinance. The disclosure shall include the names of all individuals or organizations
contributing such money and a statement as to any financial interest the contributor has involving the City.

(Added by Proposition G, 11/2/99)

SEC. 67.29-7. CORRESPONDENCE AND RECORDS SHALL BE MAINTAINED.

(a) The Mayor and all Department Heads shall maintain and preserve in a professional and businesslike manner all documents
and correspondence, including but not limited to letters, e-mails, drafts, memorandum, invoices, reports and proposals and shall
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disclose all such records in accordance with this ordinance.

(b) The Department of Elections shall keep and preserve all records and invoices relating to the design and printing of ballots
and other election materials and shall keep and preserve records documenting who had custody of ballots from the time ballots are
cast until ballots are received and certified by the Department of Elections.

(c) Inany contract, agreement or permit between the City and any outside entity that authorizes that entity to demand any
funds or fees from citizens, the City shall ensure that accurate records of each transaction are maintained in a professional and
businesslike manner and are available to the public as public records under the provisions of this ordinance. Failure of an entity to
comply with these provisions shall be grounds for terminating the contract or for imposing a financial penalty equal to one-half of
the fees derived under the agreement or permit during the period of time when the failure was in effect. Failure of any Department
Head under this provision shall be a violation of this ordinance. This paragraph shall apply to any agreement allowing an entity to
tow or impound vehicles in the City and shall apply to any agreement allowing an entity to collect any fee from any persons in any
pretrial diversion program.

(Added by Proposition G, 11/2/99)

ARTICLE IV:
POLICY IMPLEMENTATION

Sec. 67.30. The Sunshine Ordinance Task Force.

Sec. 67.31. Responsibility for Administration.

Sec. 67.32. Provision of Services to Other Agencies; Sunshine Required.
Sec. 67.33. Department Head Declaration.

Sec. 67.34. Willful Failure Shall be Official Misconduct.

Sec. 67.35. Enforcement Provisions.

Sec. 67.36. Sunshine Ordinance Supersedes Other Local Laws.

Sec. 67.37. Severability.

SEC. 67.30. THE SUNSHINE ORDINANCE TASK FORCE.

(a) There is hereby established a task force to be known as the Sunshine Ordinance Task Force consisting of eleven voting
members appointed by the Board of Supervisors. All members must have experience and/or demonstrated interest in the issues of
citizen access and participation in local government. Two members shall be appointed from individuals whose names have been
submitted by the local chapter of the Society of Professional Journalists, one of whom shall be an attorney and one of whom shall
be a local journalist. One member shall be appointed from the press or electronic media. One member shall be appointed from
individuals whose names have been submitted by the local chapter of the League of Women Voters. Four members shall be
members of the public who have demonstrated interest in or have experience in the issues of citizen access and participation in
local government. Two members shall be members of the public experienced in consumer advocacy. One member shall be a
Jjournalist from a racial/ethnic-minority-owned news organization and shall be appointed from individuals whose names have been
submitted by New California Media. At all times the task force shall include at least one member who shall be a member of the
public who is physically handicapped and who has demonstrated interest in citizen access and participation in local government.
The Mayor or his or her designee, and the Clerk of the Board of Supervisors or his or her designee, shall serve as non-voting
members of the task force. The City Attorney shall serve as legal advisor to the task force. The Sunshine Ordinance Task Force
shall, at its request, have assigned to in an attorney from within the City Attorney's Office or other appropriate City Office, who is
experienced in public-access law matters. This attorney shall serve solely as a legal advisor and advocate to the Task Force and an
ethical wall will be maintained between the work of this attorney on behalf of the Task Force and any person or Office that the
Task Force determines may have a conflict of interest with regard to the matters being handled by the attorney.

(b) The term of each appointive member shall be two years unless earlier removed by the Board of Supervisors. In the event
of such removal or in the event a vacancy otherwise occurs during the term of office of any appointive member, a successor shall

23 of 25 11/9/2011 9:32 AM




http://www.amlegal.com/alpscripts/get-content.aspx

be appointed for the unexpired term of the office vacated in a manner similar to that described herein for the initial members. The
task force shall elect a chair from among its appointive members. The term of office as chair shall be one year. Members of the task
force shall serve without compensation.

(c)  The task force shall advise the Board of Supervisors and provide information to other City departments on appropriate
ways in which to implement this chapter. The task force shall develop appropriate goals to ensure practical and timely
implementation of this chapter. The task force shall propose to the Board of Supervisors amendments to this chapter. The task force
shall report to the Board of Supervisors at least once annually on any practical or policy problems encountered in the administration
of this chapter. The Task Force shall receive and review the annual report of the Supervisor of Public Records and may request
additional reports or information as it deems necessary. The Task Force shall make referrals to a municipal office with enforcement
power under this ordinance or under the California Public Records Act and the Brown Act whenever it concludes that any person
has violated any provisions of this ordinance or the Acts. The Task Force shall, from time to time as it sees fit, issue public reports
evaluating compliance with this ordinance and related California laws by the City or any Department, Office, or Official thereof.

(d) In addition to the powers specified above, the Task Force shall possess such powers as the Board of Supervisors may
confer upon it by ordinance or as the People of San Francisco shall confer upon it by initiative.

(e) The Task Force Commission shall approve by-laws specifying a general schedule for meetings, requirements for
attendance by Task Force members, and procedures and criteria for removing members for non-attendance.

(Added by Ord. 265-93, App. 8/18/93; amended by Ord. 118-94, App. 3/18/94; Ord. 432-94, App. 12/30/94; Ord. 287-96, App. 7/12/96; Ord. 198-98, App. 6/19/98;
387-98, App. 12/24/98; Proposition G, 11/2/99)

SEC. 67.31. RESPONSIBILITY FOR ADMINISTRATION.

The Mayor shall administer and coordinate the implementation of the provisions of this chapter for departments under his or her
control. The Mayor shall administer and coordinate the implementation of the provisions of this Chapter for departments under the
control of board and commissions appointed by the Mayor. Elected officers shall administer and coordinate the implementation of
the provisions of this chapter for departments under their respective control. The Clerk of the Board of Supervisors shall provide a
full-time staff person to perform administrative duties for the Sunshine Ordinance Task Force and to assist any person in gaining
access to public meetings or public information. The Clerk of the Board of Supervisors shall provide that staff person with whatever
facilities and equipment are necessary to perform said duties.

(Added by Ord. 265-93, App. 8/18/93; amended by Ord. 287-96, App. 7/12/96; Proposition G, 11/2/99)

SEC. 67.32. PROVISION OF SERVICES TO OTHER AGENCIES; SUNSHINE
REQUIRED.

It is the policy of the City and County of San Francisco to ensure opportunities for informed civic participation embodied in this
Ordinance to all local, state, regional and federal agencies and institutions with which it maintains continuing legal and political
relationships. Officers, agents and other representatives of the City shall continually, consistently and assertively work to seek
commitments to enact open meetings, public information and citizen comment policies by these agencies and institutions, including
but not limited to the Presidio Trust, the San Francisco Unified School District, the San Francisco Community College District, the
San Francisco Transportation Authority, the San Francisco Housing Authority, the Treasure Island Development Authority, the San
Francisco Redevelopment Authority and the University of California. To the extent not expressly prohibited by law, copies of all
written communications with the above identified entities and any City employee, officer, agents, or and representative, shall be
accessible as public records. To the extent not expressly prohibited by law, any meeting of the governing body of any such agency
and institution at which City officers, agents or representatives are present in their official capacities shall be open to the public,
and this provision cannot be waived by any City officer, agent or representative. The City shall give no subsidy in money, tax
abatements, land, or services to any private entity unless that private entity agrees in writing to provide the City with financial
projections (including profit and loss figures), and annual audited financial statements for the project thereafter, for the project upon
which the subsidy is based and all such projections and financial statements shall be public records that must be disclosed.

(Added by Proposition G, 11/2/99)

SEC. 67.33. DEPARTMENT HEAD DECLARATION.

All City department heads and all City management employees and all employees or officials who are required to sign an
affidavit of financial interest with the Ethics Commission shall sign an annual affidavit or declaration stating under penalty of
perjury that they have read the Sunshine Ordinance and have attended or will attend when next offered, a training session on the
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Sunshine Ordinance, to be held at least once annually. The affidavit or declarations shall be maintained by the Ethics Commission
and shall be available as a public record. Annual training shall be provided by the San Francisco City Attorney's Office with the
assistance of the Sunshine Ordinance Task Force.

(Added by Proposition G, 11/2/99)

SEC. 67.34. WILLFUL FAILURE SHALLk BE OFFICIAL MISCONDUCT.

The willful failure of any elected official, department head, or other managerial city employee to discharge any duties imposed
by the Sunshine Ordinance, the Brown Act or the Public Records Act shall be deemed official misconduct. Complaints involving
allegations of willful violations of this ordinance, the Brown Act or the Public Records Act by elected officials or department heads
of the City and County of San Francisco shall be handled by the Ethics Commission.

(Added by Proposition G, 11/2/99)

SEC. 67.35. ENFORCEMENT PROVISIONS.

(a) Any person may institute proceedings for injunctive relief, declaratory relief, or writ of mandate in any court of competent
Jurisdiction to enforce his or her right to inspect or to receive a copy of any public record or class of public records under this
Ordinance or to enforce his or her right to attend any meeting required under this Ordinance to be open, or to compel such meeting
to be open.

(b) A court shall award costs and reasonable attorneys' fees to the plaintiff who is the prevailing party in an action brought to
enforce this Ordinance.

(¢) Ifa court finds that an action filed pursuant to this section is frivolous, the City and County may assert its rights to be paid
its reasonable attorneys' fees and costs.

(d)  Any person may institute proceedings for enforcement and penalties under this act in any court of competent jurisdiction
or before the Ethics Commission if enforcement action is not taken by a City or State official 40 days after a complaint is filed.

(Added by Proposition G, 11/2/99)

SEC. 67.36. SUNSHINE ORDINANCE SUPERSEDES OTHER LOCAL LAWS.

The provisions of this Sunshine Ordinance supersede other local laws. Whenever a conflict in local law is identified, the
requirement which would result in greater or more expedited public access to public information shall apply.

(Added by Proposition G, 11/2/99)

SEC. 67.37. SEVERABILITY.

The provisions of this chapter are declared to be separate and severable. The invalidity of any clause, sentence, paragraph,
subdivision, section or portion of this chapter, or the invalidity of the application thereof to any person or circumstances, shall not
affect the validity of the remainder of this chapter, or the validity of its application to other persons or circumstances.

(Added by Ord. 265-93, App. 8/18/93; amended by Proposition G, 11/2/99)
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