ETHICS COMMISSION
CITY AND COUNTY OF SAN FRANCISCO

NOREEN AMBROSE
CHAIR
YVONNE LEE
VICE-CHAIR
DAINA CHIU
COMMISSIONER

Date:

July 2, 2020

To:

Members of the Ethics Commission

From:

Pat Ford, Senior Policy and Legislative Affairs Counsel

Subject:

AGENDA ITEM 10 – Discussion and possible action regarding request for
waiver of compensated advocacy restriction for Yakuh Askew

FERN M. SMITH
COMMISSIONER
LARRY BUSH

Summary

This memo provides background and analysis to assist the
Commission in deciding whether to grant a waiver to allow Yakuh
Askew to serve on the Arts Commission without being subject to the
compensated advocacy restriction contained in Campaign and
Governmental Conduct Code § 3.224(a).

Recommendation

That the Commission evaluate the waiver request as discussed below
and, if it chooses to grant a waiver, narrowly tailor the waiver to
address Mr. Askew’s needs.

COMMISSIONER

LEEANN PELHAM
EXECUTIVE DIRECTOR

I.

Background

On March 6th, Mayor London Breed’s office submitted to the Ethics Commission a written
request (attached to this memorandum as Attachment 1) that Yakuh Askew, whom the
Mayor wishes to appoint to the Arts Commission, be exempted in part from the
compensated advocacy restriction contained in Campaign and Governmental Conduct
Code (“Code”) section 3.224(a). The Mayor’s office also included a letter from Mr. Askew
(attached as Attachment 2) in support of the waiver request. The facts included in this
memorandum are drawn from the Mayor’s written request and Mr. Askew’s letter.
Mayor Breed seeks to appoint Mr. Askew, a San Francisco architect, to a seat on the Arts
Commission that can only be filled by an architect. As part of Mr. Askew’s architecture
practice, he regularly communicates with City commissions and departments to urge the
approval of his clients’ projects. If Mr. Askew were to become an Arts commissioner, he
would be prohibited from receiving compensation to perform this advocacy. The Mayor
and Mr. Askew have requested that Mr. Askew be permitted to engage in compensated
advocacy before certain City commissions and departments after he is appointed to the
Arts Commission.
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II.

Applicable Law

Code section 3.224(a) states that “[n]o officer of the City and County shall directly or indirectly
receive any form of compensation to communicate orally, in writing, or in any other manner on
behalf of any other person with any other officer or employee of the City and County with the
intent to influence a government decision.” 1 This prohibits City officials from, among other things,
receiving payment from a client for communicating with City officials or staff to urge the approval
of the client’s project. The prohibition contains certain exceptions, such as when a City officer is
communicating on behalf of the City and when a City officer is practicing law and representing a
client in discussions with the offices of the City Attorney, District Attorney, or Public Defender. 2
The Code allows the Commission to grant waivers of the compensated advocacy prohibition,
stating that “[t]he Ethics Commission may waive the prohibitions … for any officer who, by law,
must be appointed to represent any profession, trade, business, union or association.” 3 Regulation
3.224-2 adds that when considering whether to grant such a waiver, “the Commission may
consider: the ability of the City to recruit qualified individuals to fill the position in question if the
waiver is not granted; the ability of the member to engage in his or her particular vocation if the
waiver is not granted; and any other factors the Commission deems relevant.” 4
Aside from the factors explicitly mentioned in Regulation 3.224-2, the Commission should consider
whether granting a waiver would further the purposes of Article III Section II of the Code, known as
the Government Ethics Ordinance. The Government Ethics Ordinance seeks to, among other
objectives, “eliminate both actual and perceived undue influence, favoritism or preferential
treatment without creating unnecessary barriers to public service.” 5 The Commission should only
grant a waiver if it finds that, on balance, the factors that indicate the need for a waiver outweigh
any danger of undue influence, favoritism or preferential treatment with respect to the grantee’s
compensated advocacy.
III.

Facts Presented in the Request

Yakuh Askew is an architect based in San Francisco. He is the founder and principal of YA Studio, an
architecture firm that designs commercial and residential buildings. As part of Mr. Askew’s work,
he communicates with members of the Planning Commission, the Board of Appeals, and the Office
of Community Investment and Infrastructure (OCII) to urge the approval of projects undertaken by
YA Studio. Mr. Askew also communicates with employees of the Planning Department, Department
of Building Inspection (DBI), Fire Commission, and Department of Public Works (DPW) for the same
purpose.

Campaign & Gov. Conduct Code § 3.224(a).
Id. at § 3.224(b).
3
Id. at § 3.224(c).
4
Campaign & Gov. Conduct Code Regulation 3.224-2(b).
5
Campaign & Gov. Conduct Code § 3.200(e).
1
2
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Mr. Askew has stated that if his being appointed to the Arts Commission would preclude him from
engaging in this form of advocacy in the future, he would likely decline the appointment. The
Mayor states that this is because the advocacy constitutes an important part of Mr. Askew’s
services provided to his architecture clients. Presumably his business would suffer if he were not
able to communicate with commissions or departments in support of his clients’ projects.
The Mayor also states that Mr. Askew is a particularly desirable appointee because of his emphasis
on affordable housing, his status as a native San Franciscan and a minority business owner, and his
leadership of a “small and cutting-edge architecture firm.”
IV.

Analysis

The compensated advocacy prohibition furthers the purpose of the Government Ethics Ordinance,
which is chiefly to “promote fairness and equity for all residents and to maintain public trust in
governmental institutions.” 6 The law seeks to ensure “that public officers and employees [are]
independent, impartial, and responsible to the people and that public office and employment [is]
not [] used for personal gain.” 7 The compensated advocacy prohibition furthers these goals by
prohibiting City officers from receiving compensation in exchange for communicating with other
officers or employees of the City in an attempt to influence the decisions made by those
individuals. This is an important way to safeguard the integrity of government decision making and
to preserve the public’s trust in those decisions. The rule contemplates that City officers, in light of
their position, may be able to exert undue influence over other City officers or employees to secure
favorable outcomes for paying clients. This would create serious issues of unfair advantage, since
City officers might be able to secure outcomes for clients that non-officials are not able to. This
competitive advantage could also result in the officer using his or her officer for personal gain,
since it could make the officer more attractive to clients. In turn, this situation would risk the
public’s confidence that City processes are carried out on the basis of merit, not under
circumstances of undue influence.
With that in mind, the ability of the Commission to grant waivers to the compensated advocacy
prohibition should be exercised sparingly, only being used in situations where the need for a waiver
outweighs any danger of unfair advantage or undue influence. And, when a waiver is granted, it
should be narrowly tailored to the specific needs of the requestor.
The waiver provision for the compensated advocacy prohibition states that the Commission may
waive the rule for “any officer who, by law, must be appointed to represent any profession, trade,
business, union or association.” This exception envisions that the compensated advocacy
prohibition will sometimes create difficulties when appointments must be filled by persons from
specific trades or professions. These trades or professions can commonly involve compensated
advocacy. This creates a high likelihood that persons who are eligible for the appointment because
of their profession would also find themselves subject to a rule that would prevent them from
6
7

Id. at § 3.200(a).
Id. at § 3.200(b).

3
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engaging in activities that are central to that very profession. In the current situation, the seat on
the Arts Commission must be filled by an architect. 8 Mr. Askew, as a licensed architect, appears to
be qualified for the appointment. Thus, his situation is within the scope of the waiver provision,
meaning that the Commission may grant a waiver.
In deciding whether to grant a waiver, the Commission may evaluate any factors, including the
ability of the appointing authority to find qualified appointees in the profession and the ability of
the appointee to practice his or her vocation without a waiver. Ultimately, the Commission should
balance the need for a waiver with the danger of undue influence, favoritism or preferential
treatment that might arise from the waiver. This will ensure that the purposes of the rule will be
fairly balanced with the rule’s impact on the requestor.
Factors that Indicate the Need for a Waiver
Here, there are multiple factors that indicate Mr. Askew’s need for a waiver. For one, it is likely that
many architects engage in compensated advocacy. This is likely a part of the profession that clients
expect. An architect’s inability to communicate with City commissions and departments to urge the
approval of projects would likely harm the architect’s business. Mr. Askew has stated that if he is
subject to the full scope of the rule, he will likely refuse the appointment to the Arts Commission.
This appears to be because he is unable to sustain the anticipated impact the rule would have on
his business.
Another factor that is highlighted in the Mayor’s request is the potential limiting effect that the rule
would have on the field of potential appointees. The Mayor states that the rule will limit qualified
appointments to architects who are retirees or who are members of large firms in which others can
perform any necessary advocacy with the City. She emphasizes that Mr. Askew is a member of a
small firm in which he needs to perform advocacy to complete projects. She also highlights that his
leadership of a smaller firm makes him a more desirable appointee to the Arts Commission.
Factors that Indicate the Danger of Undue Influence or Unfair Advantage
On the other hand, the Commission should also weigh the danger of undue influence or unfair
advantage that might exist should Mr. Askew be allowed to engage in compensated advocacy. As a
general matter, it is difficult to assess the extent to which being a City officer would enable a
particular person to exert undue influence over other City officers or employees and secure an
unfair advantage. It is also difficult to assess the extent to which the public would perceive undue
influence or unfair advantage in the situation. However, given that the current request is targeted
at advocacy before a limited set of commissions and departments, it is easier to analyze its
potential impact. The requests ask that Mr. Askew be allowed to receive compensation to
communicate with the Planning Commission, the Board of Appeals, and OCII and with City
San Francisco Charter § 5.103. (“Eleven members shall be practicing arts professionals including two
architects, a landscape architect, and representatives of the performing, visual, literary and media arts; and
four members shall be lay members.”)

8

4
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employees working for the Planning Department, DBI, the Fire Commission, and DPW. For one, this
limitation to a narrow set of City commissions and departments greatly reduces the potentially
negative impact that the waver would have (as opposed to a blanket waiver that would allow
compensated advocacy with any commission or department). It does not appear that the work of
these commissions and departments overlaps in large part with the work of the Arts commission,
indicating that Mr. Askew’s position as an Arts commissioner would not allow him to exert
significant undue influence over the other commissions when seeking approval of his architectural
projects.
Another way to mitigate the potential negative impacts of a waiver would be to tailor the waiver to
allow only the kinds of compensated advocacy in which Mr. Askew presently engages. This would
mean only allowing advocacy on behalf of clients of YA Studio and only on architectural projects.
This would prevent Mr. Askew from using the waiver to advocate on issues or projects unrelated to
his profession as an architect or to his business, which is the stated basis for his need of a waiver.
If these limitations were applied to the waiver, it is likely that the danger of undue influence and
unfair advantage that would exist would be small. Separate rules would still require Mr. Askew to
recuse himself from any matters before the Arts Commission in which he had a personal financial
interest.9 And, under the Arts Commission’s Statement of Incompatible Activities, he would be
prohibited from using the prestige of his office as Arts commissioner, including City business cards,
letterhead, email, or title, when engaging in advocacy communications. 10
On balance, this form of narrowly tailored waiver would appropriately balance the requestor’s
needs with the public interests protected by the Code.
V.

Conclusion

As discussed, Staff believes that a narrowly tailored waiver would be appropriate in Mr. Askew’s
situation. This waiver would be:
• Applicable only to Mr. Askew’s advocacy communications with members of the Planning
Commission, the Board of Appeals, and OCII and with City employees working for the
Planning Department, DBI, the Fire Commission, and DPW
•

Applicable only to Mr. Askew’s advocacy on behalf of clients of YA Studio

•

Applicable only to Mr. Askew’s advocacy in relation to architectural projects

CA Gov. Code § 87100.
San Francisco Arts Commission, Statement of Incompatible Activities at IV.C, available at
https://sfethics.org/wp-content/uploads/2015/08/Arts_Commission_SIA_040114.pdf.
9

10
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March 6, 2020
San Francisco Ethics Commission
25 Van Ness Avenue, #220
San Francisco, CA 94102
Re: Waiver Request: San Francisco Campaign and Governmental Conduct Code Section 3.224
– Prohibition on Representing Private Parties Before Other City Officers and Employees
Dear Commissioners:
I understand that I am under consideration by Mayor London Breed for an appointment to the
San Francisco Arts Commission. The Arts Commission requires that two of its seats be filled
by architects.
I am a licensed architect in the state of California and the principal of Y.A. studio, since 2004, a
San Francisco based architecture firm with extensive experience in the design of local singlefamily and multi-family residences, including extensive affordable housing developments, as
well as commercial projects such as restaurants, offices, warehouses and medical facilities. I
earned my Bachelor of Architecture degree from California Polytechnic, San Luis Obispo in
1998, which included an academic year in Florence, Italy. I am also a member of the American
Institute of Architects, Local Business Enterprise, and National Organization of Minority
Architects.
As an architect born and raised in San Francisco, I am grateful for the opportunity presented by
this appointment and eager to apply my experience, skills and perspective to the architecture
role on the Arts Commission, which plays such a critical part in promoting excellence,
accessibility and awareness in the arts.
My work at Y.A. studio has occasionally required me to appear before local City commissions
regarding various project approvals, in particular, the Planning Commission and the Board of
Appeals. As principal and lead architect at a small and leanly staffed design firm, I have
always personally presented at such hearings rather than delegating them to another. I have
appeared about once a year for such matters in the last five years. We have 11 other people on
staff at Y.A. studio and currently only one of these would be in a position to make such
presentations on behalf of the firm. Accordingly, it is probably that I will sometimes be called
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upon to present at certain city commissions going forward. In addition to the Planning
Commission and the Board of Appeals, my firm has work that is under review before the
Office of Community Investment and Infrastructure (OCII). Further, my work calls for me to
communicate with staffers at the Planning Department, the Department of Building Inspection,
the Fire Commission and the street use team at the Department of Public Works. Nonetheless,
Y.A. studio has never had a proceeding directly before the Arts Commission and we are
unlikely to have any such matters in the foreseeable future.
I understand that local Campaign and Governmental Conduct Code Section 3.224 creates
certain restrictions around compensated advocacy for city commissioners. I also understand
that a waiver may be granted for a commission seat that requires a representative of a certain
profession, such as architecture. In light of my past role in presenting at City commissions
other than the Arts Commission, and the possibility that some future projects may call for Y.A.
studio to again appear before such commissions, I am respectfully asking that a waiver be
granted for me to be able to fill one of the architect seats on the Arts Commission. If a
particular project of mine came before the Arts Commission in the future, I would, of course,
abide by all applicable recusal procedures.
As the principal of a small firm, it is likely that I would need to forego public service on the
Arts Commission if compelled to choose between such service and a significant part of my
livelihood. I hope this will not be the case.
Thank you for your consideration of my request. Please let me know if the Commission would
like more information to aid in its decision.
Sincerely,

Yakuh Askew, AIA, NOMA, LEED AP
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