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To: Members of the Ethics Commission
From: Jeff Pierce, Enforcement Director
Subject: Agenda Item 10: Enforcement Process and Consideration of Proposed Stipulated

Orders During Public Session

Summary and Action Requested

The Commission’s Enforcement Staff has prepared this report regarding Enforcement processes and the
presentation and consideration of proposed stipulated orders during public session following several
questions posed at the August Commission meeting about those processes.

This report is provided for the Commission’s background and discussion purposes and no action by the
Commission is required on this item.

Background

The Commission’s Enforcement Regulations provide that the Executive Director may enter negotiations
with a respondent “at any time” in order “to resolve the factual and legal allegations in a complaint by
way of a stipulated order” — that is, through a negotiated settlement.! The Regulations require that the
stipulated order “set forth the pertinent facts and may include an agreement as to anything that could
be ordered by the Commission under its authority pursuant to Charter section C3.699-13.”2 Although
the Executive Director is empowered to negotiate a settlement and propose the resolution of an
enforcement matter by those means, the settlement becomes effective only with approval of the
Commission by a vote of at least three Members in open session at a Commission meeting.?

At the Commission’s regular meeting on August 13, 2021, Enforcement Staff presented several proposed
stipulated orders for the Commission’s consideration. Two of those proposals were removed from the
consent calendar to permit the Commission to discuss them.* Arising from those specific discussions,
Commissioner Bell requested that the Commission place on a future meeting agenda the opportunity to
generally discuss the enforcement and settlement processes, including what scope of information
regarding an investigative matter is suitable for discussion during the Commission’s consideration of a
proposed stipulated order.

For purposes of that discussion, this memo provides the background on factors considered in the
enforcement and settlement processes, including in the presentation of proposed stipulated orders

1 Enforcement Regulations (Enf. Reg.) § 12(A).

2 d.

31d. § 12(E)—(F).

4 Under the Commission’s Enforcement Regulations, proposed stipulated orders are heard on consent unless a
Commissioner requests to sever an item for discussion. See id. § 12(E).
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before the Commission in public session, and the purposes those factors serve within the larger
administrative enforcement context. Those factors include the following:

1. Legal Considerations

a. Confidentiality considerations counsel for limited disclosure by Staff

b. Due process considerations counsel for limited inquiry by the Commission
2. Practical Considerations

a. Preserving the incentive to settle

b. Protecting sources and investigative methods

c. Safeguarding the Commission’s fairness and independence

As discussed in detail below, the need to balance these considerations is inherent in considering and
discussing any proposed stipulation, decision, and order to resolve an enforcement matter.

Proposed Stipulated Orders and Commission Discussion

The legal and practical considerations that have historically factored into the presentation and
discussion of proposed stipulations are discussed below.

1. Legal Considerations

a. Confidentiality provisions counsel for limited disclosures about matters that exceed
the scope of facts and liability identified in a proposed stipulation brought prior to a
probable cause determination.

The Charter requires that the Commission conduct its investigations confidentially, providing a narrow
carveout for the disclosure of information prior to a determination of probable cause only “as necessary
to conduct the investigation.”® The Charter deems the unauthorized release of confidential information
to be sufficient grounds for the termination of any employee, or the removal of any Commissioner, who
releases confidential information.®

In the case of a proposed stipulated order, the parties agreed to resolve the facts and violations detailed
in the proposed order. By agreeing to settle and resolve the factual and legal issues in the matter and to
reach a final disposition without an administrative hearing, and with respondents acknowledging
responsibility for the violations cited, the parties have therefore stipulated that probable cause is
satisfied as to those facts and violations, as well as any facts cited for purposes of assessing proposed
penalties. For any other facts or counts that may have been identified but not brought, probable cause
has not yet been established.” Because probable cause does not exist for facts or theories of liability not

5S.F. Charter § C3.699-13(a).

5 /d.

7 Indeed the Charter and the Enforcement Regulations provide that probable cause for any additional liability
cannot be established until after the respondent has the opportunity to respond, in writing, to Staff’s probable
cause report, and to offer counter evidence and argument in a probable cause conference before the Executive
Director. See S.F. Charter § C3.699-13(b); Enf. Reg. § 7(B)—(C).
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established in the proposed stipulation, Staff have little opportunity to speak to additional evidence that
may have been obtained or might yet be gathered by further investigation.

Additionally, in pursuing settlement with respondents and their counsel, Staff does so with a mutual
understanding with respondents that settlement communications are confidential under the governing
provisions of state law. The Evidence Code, for example, provides that a compromise or offer of
compromise is inadmissible to establish liability should settlement fail and separate proceedings
become necessary.® The Commission’s Enforcement Regulations codify this commitment to confidential
settlement communications, providing that “the details and supporting documentation for unsuccessful
settlement negotiations” is inadmissible during probable cause proceedings or a hearing on the merits.®
Discussion during presentation of a proposed stipulated order that is broader than the terms of the
settlement itself therefore risks requiring disclosure of confidential communications. It may likewise risk
requiring that Staff renege agreements made in the course of bargaining to exclude facts or liability for
purposes of reaching settlement.

In short, under the Charter, the Evidence Code, and the Enforcement Regulations, discussion of the facts
and liability identified within the stipulation, along with any recitation of facts or analysis considered in
the determination of penalties, is squarely within the sphere of lawful consideration, while discussion
exceeding that sphere poses risks to the agency’s confidentiality obligations.

b. Given the Commission’s role as factfinder and judge in administrative enforcement
hearings, due process considerations counsel limited inquiry by the Commission in
seeking to discover facts or liability beyond that identified in a proposed stipulation
brought prior to a probable cause determination.

Consideration of any settlement agreement to resolve an enforcement matter inevitably can give rise to
guestions not explicitly addressed in the proposed stipulation and exhibit as presented. To the extent
that those inquiries seek or speculate about evidence of liability beyond that identified in the proposed
stipulation, however, the Commission’s consideration of proposed settlements can risk prejudicing
subsequent proceedings in a way that may, or may appear to, compromise respondents’ due process
interests.

Both the federal and state constitutions limit the power of government to deprive citizens of life,
liberty, or property.1° Prior to any such deprivation, an individual is entitled under the law to “due
process,” by which they may assert any rights or defenses affecting the proposed deprivation. The
amount and type of process due depends upon the severity of the deprivation at stake. The process
afforded a criminal defendant facing a deprivation of liberty is more robust than that afforded a
respondent in an administrative proceeding who is facing potential financial loss through
imposition of a monetary penalty. Due process interests nevertheless govern the Commission’s

8 Cal. Evid. Code § 1152. Similarly, under the Federal Rules of Evidence, a plea, a plea discussion, or any related
statement is generally inadmissible in a civil or criminal case. Fed. R. Evid. 410.

% Enf. Reg. § 12(B).

10°U.S. Const. amend. XIV, § 1; Cal. Const. art. |, § 7(a).
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administrative enforcement processes to ensure those processes maximize fair treatment for any
respondent who is alleged to have violated the law.

In the Commission’s recent history, these due process considerations were central to the
comprehensive programmatic review of the enforcement process the Commission undertook as an
organizational priority beginning in the fall of 2016. That review culminated in the adoption of new
Enforcement Regulations in early 2018. In that review process, the Commission examined its regulatory
framework for enforcement and the likely impact of various prospective regulatory proposals.!!

Enforcement Process Pre-2018 Reform

[ Preliminary Review 1

Executive
Director

Investigation

[ Settlement Negotiation 1

[ Probable Cause Hearing ]

[ Settlement Ratification ] *
02020

N
© Y Y [ Probable Cause Determination 1

Commission '

[ Hearing on the Merits ]

As illustrated above, under the enforcement model in place prior to the 2018 regulatory reforms, the
staff was charged with conducting preliminary review, investigations, and settlement negotiations. The
Commission sat as the hearing officer for both the Probable Cause Hearing and the Hearing on the
Merits. One issue that arose within that framework, as described during the reform process, was that
little opportunity existed for Staff to conduct additional investigation or discovery after the Probable
Cause Hearing in preparation for a Hearing on the Merits.}? Consequently, in practice Staff prepared and
presented the entirety of its case to the Commission during the Probable Cause Hearing. In instances
where the Commission determined that probable cause existed, the Commission would then hear the
same evidence again at the Merits Hearing.!® As a result, above and beyond the duplication of resources
this process entailed, the same body charged with determining probable cause would then rehear the

11 See, e.g., Staff Enforcement Reports for October 2016, August 2017, September 2017, and October 2017.
12 Oct. 13, 2016, Staff Enf. Report, p. 6.
13 d.
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matter to determine liability and assess penalties based on the same body of evidence. Because no new
evidence was before the Commission during the second stage than there had been during the first
stage, the risk arising from this process was that the hearing might serve only to afford the Commission
an opportunity to sanction its prior decision, with its objectivity in the second stage having been
compromised by virtue of having participated fully in the first stage.

Among other things, the Enforcement Regulations the Commission adopted in early 2018 were designed
to reform that framework and establish an “appropriate balance between assignment of functions to
the Executive Director and [to the Members of the] Ethics Commission.”* In proposing those changes,
Staff sought “to maximize Due Process available to respondents; ensure confidential, transparent, and
fair outcomes; ensure independence where decisions are at risk of perceived subjectivity or bias; and
provide appropriate Commission oversight.”*® The updated framework proposed to accomplish these
aims, in part, by adopting a structure already in place at the Fair Political Practices Commission and the
Los Angeles City Ethics Commission, which was to have delegated to the Executive Director authority to
hold a probable cause conference and to make probable cause determinations.®

As illustrated below, among the more significant reforms the Commission adopted in 2018 was to have
established a new structure to clarify roles that further strengthened due process interests through a
heightened division of labor:

» The Enforcement Director manages complaint review and conducts
independent investigations;

> The Executive Director oversees settlement negotiation and serves as
probable cause hearing officer;

» The Commission ratifies proposed orders and, no longer responsible for
conducting probable cause hearings, preserves and maximizes its
objectivity for any Hearing on the Merits.

14 Aug. 24, 2017, Preliminary Proposals re: Enf. Reg., p. 2.

5 d.

16 Enf. Reg. § 7(D)(6). Notably the Commission must still ratify the Executive Director’s recommended probable
cause determination, which it does based on a review of the Director’s Probable Cause Determination (i.e. a
report) rather than a rehearing of the evidence. /d.
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Enforcement Process Post-2018 Reform
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As also noted in the visualization above, the Commission retains authority to reject a proposed

stipulation. Such rejection can generally signal any of three potential outcomes. First, it may signal that
the Commission has concluded that there is insufficient evidence to establish liability, or that that there
is insufficient liability to warrant administrative penalties. Second, the Commission may have indicated a
desire that Staff return at a future meeting with a renegotiated settlement, perhaps to differently
address facts, counts, or penalty amounts. Third it may relay a desire not to settle the matter at all, but
rather to consider the matter more fully through administrative litigation, including for example to hear
directly from respondents or witnesses. Should renegotiation prove unsuccessful, or should Staff move
directly to prosecute the matter through administrative proceedings, the Commission will ultimately sit
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as factfinder and judge, identifying liability and imposing remedies like financial penalties through a
formal Hearing on the Merits.

Because the Commission retains authority to reject a proposed stipulation, important due process
considerations attend the discussion of proposed stipulations. Broad discussion of evidence or potential
liability beyond what is presented in a proposed stipulation may begin to resemble a probable cause
hearing. As described above, because the newer Enforcement Regulations explicitly reassigned that role
to the Executive Director with the goal of preserving the Commission’s objectivity, such broad discussion
risks undermining the reforms the Commission pursued and adopted in 2018.

2. Practical Considerations

A number of practical considerations likewise inform the settlement process and the presentation of
proposed stipulated orders.

a. Discussion of facts or liability not in the proposed stipulation may serve to deter
settlement prior to probable cause determinations.

As a matter of current practice, the vast majority of proposed stipulations that Staff has brought to
the Commission have come prior to a determination of probable cause. As with peer administrative
agencies with government ethics oversight, this process enables appropriate resolution of
enforcement matters through a publicly transparent process that also generally saves considerable
time, resources, and public expense.

Indeed, administrative enforcement agencies and respondents have shared interests in settling matters
when possible and appropriate, and ahead of resorting to more formal administrative proceedings that
involve greater time, cost, and public expense to resolve the matter. When Staff bring a proposed
stipulated order for Commission consideration, the settlement process and documents resulting from it
attempt to fairly balance those shared interests in a way that both parties agree fairly represents the
facts, the law, and the appropriate remedies to be assessed.

As noted above, communications between Staff and respondents during the course of settlement
negotiations remain confidential under state evidence law and under the Commission’s Enforcement
Regulations, as also under federal law for practice before federal agencies or federal courts. The same
policy rationale underlies each of these legal provisions, namely that the parties will be deterred from
engaging in serious, good faith negotiations if — in the absence of successful settlement — anything they
say or any materials considered might subsequently be used against respondents or defendants during a
subsequent proceeding. In short, the legal system at every level recognizes that confidentiality is
necessary to encourage settlement and to avoid rules and procedures that may instead have a chilling
effect on settlement efforts.

As a practical matter, discussions of additional facts not in evidence in a proposed stipulation, or inquiry
about additional theories of liability that could potentially have been charged but did not appear in the
proposed settlement (but which might be charged in subsequent proceedings), may have the
unintended consequence of diminishing the agency’s ability to bring respondents to the negotiating
table. This dynamic, in turn, could result in the Commission requiring a greater expenditure of resources
in the prosecution of complaints through formal administrative proceedings, which in turn would likely
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result in resolving far fewer matters over time than it might have otherwise. The first stage of these
proceedings, Probable Cause, is illustrated here:

Probable Cause Proceedings Process

Enforcement Director
prepares a Probable
Cause Report and delivers
a copy to each respondent
and the Executive Director

Each respondent may
submit a Response with

evidence, legal arguments,
and mitigating information

Enforcement Director
submits a Rebuttal

within 14 calendar days

within 21 calendar days

Probable Cause Conference

';q P;_] [ The Executive Director, Enforcement Director, or any respondent(s) may request

a Probahle Cause Conference
within 21 calendar days after delivery of Report

Probable Cause Conference Procedures

* The Executive Director is delegated responsibility to conduct the Conference
+ A Conference is an informal proceeding

* The respondent may bring legal counsel or any other representative

+ The Executive Director may allow witnesses to attend and participate

* The Executive Director may permit any party to submit additional evidence

« A Conference is confidential and closed to the public

[ The Executive Director makes a recommended Probable Cause Determination

within 60 calendar days after
‘ Report served or Conference held
[ Finding of ] or [ Finding of No ]
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presented in the Probable Cause Report,
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v
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Determination by the full
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" If no Commissioner requests
review, the Commission has
ratified the Executive Director’s
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-
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Irrlf any Commissioner requests review,
the Determination is not final until at
least three Commissioners agree to
ratify at the next scheduled
\Commission meeting in closed session

within 5 calendar days

As shown above, the process set forth in the Regulations for probable cause proceedings entail multiple
layers, each governed by specified timeframes and deadlines.!” These include briefing by Staff and
respondents, a probable cause conference before the Executive Director during which the parties are
permitted to submit evidence and call witnesses, deliberation and issuance of a probable cause

17 See generally Enf. Reg. § 7.
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determination by the Executive Director, and review and ratification (or rejection) by the Commission.®
Should the Commission ratify a determination that probable cause exists to believe that a violation of
law has occurred, the Commission may then proceed to a hearing on the merits, as depicted here:

Hearing on the Merits Process

Pre-Hearing Matters

Commission may delegate
to a licensed attorney or
one Commissioner the
role of hearing officer

The Executive Director’s
ratified Probable Cause
Determination serves as
the charging document

The hearing must be open
to the public, held within
a regular meeting or in
special session(s).

Hearing Procedures

Commission administers oaths

Opening Oral Arguments

[ Executive Dir. ][ Respondent(s) ]

Witness Examinations

et [

Executive Dir.
Each witness examination includes:
* Direct examination
* Cross-examination
¢ Re-direct

Called by
Respondent(s)

Closing Oral Arguments

[ Executive Dir. ][ Respondent(s) ] Z

Rules of Evidence

* The rules of evidence under the Cal.
Administrative Procedure Act govern the
admissibility of evidence, including
exhibits and testimony.

+ The Commission must rule on
admissibility and any objections thereto.

* If both parties agree on the admissibility
of an exhibit, they will advise the
Commission in advance of the hearing.

+ For all other exhibits, each party must
move to admit an exhibit at the hearing,
and the other party may object prior to a
ruling on the admission.

Standard of Proof

The Commission may find a violation if:

* A person of ordinary caution and
prudence would conclude, based on a
preponderance of the evidence, that the
respondent committed the violation.

+ The finding of violation is supported by
findings of fact and conclusions of law and
based exclusively on the record of the
proceedings before the Commission.

Finding of Violation

The Commission has 45
calendar days after the
hearing’s conclusion to
determine liability

The votes of at least three
Commissioners are
required to find violation

The votes of at least three
Commissioners are
required to impose orders
and penalties

As illustrated above, the hearing process is designed to be thorough and robust.®

As a consequence, it

entails the investment of considerably more time and resources for all parties, including Staff,

18 d.
19 See generally Enf. Reg. §§ 8-9.
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respondents, and the Commission. For every matter, Staff evaluate the suitability for resolution of that
matter whether through settlement or administrative proceedings.

b. Discussion of facts or liability not in the proposed stipulation may veer inappropriately
to addressing confidential investigative methods, impacting the effectiveness of
investigations.

Public discussion of proposed stipulations may prompt questions about how a particular case was
initiated or by what means certain allegations came to the attention of Enforcement Staff. This line of
inquiry, however, speaks to the manner and methods by which Investigators source investigative leads
or generate complaints. This may also be the case with inquiries about whether Investigators took
certain steps or actions in the course of investigating allegations, for example regarding whether a
subpoena may have been issued for certain records, or whether certain witnesses may have been
interviewed. Answering these inquiries could require disclosure of investigative methods and
techniques, which can have the unintended result of undermining the agency’s ability to successfully
deploy those methods in subsequent investigations. As a result, inquiries by the Commission about
these procedures during its public consideration of a proposed settlement is something Investigators
would decline to address specifically.

c. Discussion of facts or liability not in the proposed stipulation may undermine the
Commission’s actual or perceived fairness and impartiality, potentially diminishing
public confidence in the Commission’s deliberative processes.

Finally, and more broadly, it is important to recall that a number of general principles of law and policy
operate as a backdrop against which the Ethics Commission as an agency is structured to implement its
enforcement mandate. Chief among these general principles is that the department is charged with the
“the impartial and effective administration and implementation” of the legal provisions within its
jurisdiction.?’ To maintain its legitimacy and efficacy as an independent oversight entity, the Commission
must be impartial and effective both in reality and in appearance, both in investigative measures taken
by the Staff and in deliberations undertaken by the Commission to resolve investigative matters. Public
confidence in the agency’s adherence to political neutrality and due process considerations are
paramount in achieving this aim.

Numerous structural elements safeguard the agency’s fairness, integrity, and independence. Several of
those elements endeavor to insulate the five-member Commission from the potential of external pressure
exerted by those whom the Commission regulates. These include, for example: (1) each Member of the
Commission is appointed by a separate City elective officer (or, in the case of the Member whom the
Board of Supervisors appoints, a body of such officers);?! (2) the Commission selects its own Chair and
Vice-Chair rather than those officials being designated by any appointing authority;* (3) Commission
Members are subject to the same suspension and removal proceedings as other City officers, by
which they can be removed only for especially wrongful conduct committed willfully;?® and (4) the

20 S F. Charter § C3.699-10.
21d. § 15.100.

22 Eth. Comm’n Bylaws, Art. IV.
23 S.F. Charter § 15.105(e).
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Commission retains authority to appoint and remove its Executive Director, who in turn retains
authority to appoint and remove Staff.?*

Several additional elements endeavor to safeguard the agency’s work against the potential for misplaced
political influence on the part of a Commissioner, the Executive Director, or a member of Staff,
including: (1) Commission Members operate under a single, six-year term limit (and may at most
fulfill the prior unexpired term when appointed to fill a vacancy of less than three years);? (2) the
Commission may act only when it obtains at least three concurring votes;?® (3) no Member or
employee of the Ethics Commission may engage in conduct the Commission is charged with regulating,
such as working as a registered lobbyist or campaign consultant or participating in campaigns,
contributing to committees, or endorsing City candidates or ballot measures;?” and (4) no Member of
the Ethics Commission may hold employment with the City and County, and no employee of the
Commission may hold any other employment with the City and County.?®

In tandem with maximizing due process available to respondents, these important structural safeguards
are also designed to support robust enforcement practices that most effectively balance the legal and
practical considerations discussed above with the interests of confidentiality and transparency in
achieving fair and accountable outcomes.

Conclusion

As this agency continues to pursue its enforcement role in ensuring accountability in City government
with a commitment to fairness, integrity, and independence, Staff will continue to endeavor to bring
stipulations forward that as fully as possible describe the facts underlying liability and the factors
analyzed in proposing penalty amounts. Feedback from the Commission’s discussion of these matters
will be helpful and important for informing that process as Staff seeks to best support the Commission in
its vital deliberative processes rooted in both the letter and the spirit of the law.

24 S.F. Charter § 15.101.

2 |d. § 15.100.

26 Eth. Comm’n Bylaws, Art. VII, § 1.
27 S.F. Charter § 15.100(b)—(c).

28 |d. § 15.100(b).
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