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Intfroduction

This guidebook provides general information about the Ethics Commission’s administrative
hearing process for enforcement matters. The purpose of the guidebook is to inform the
Commission, respondents, staff, and the public about the rules that govern this process so
that the process can be carried out in a manner that is efficient, fair, and transparent.
Enforcement is a key aspect of the Commission’s function because it serves to detect and
punish violations and to encourage compliance by creating a deterrent effect.

The Charter of the City and County of San Francisco provides for the Commission to “hold a
public hearing” to determine if a respondent has violated the laws administered by the
Commission. This occurs only after the Commission has found that there is probable cause
to believe the violation occurred. In 2018, the Commission adopted its current Enforcement
Regulations to provide further detail about the processes for probable cause and public
hearings. In some places, the Enforcement Regulations incorporate portions of the
California Administrative Procedure Act. This guidebook seeks to summarize the rules set
forth in the Charter, Campaign and Governmental Conduct Code, Enforcement
Regulations, and California Administrative Procedure Act that govern the Commission’s
enforcement hearing process. The guidebook is organized based on the major phases of
the hearing process: (I) probable cause proceedings; (ll) preliminary (pre-hearing) matters;
and (lll) the public hearing on the merits.

Each section includes excerpts from the relevant laws, and where necessary for clarity, a
plain language overview of what the law requires. Excerpts from the law are contained in
grey text boxes.

In certain instances, the applicable rules are silent or unclear as to particular aspects of the
hearing process. In these instances, this guidebook identifies the need for the Commission to
decide how to proceed, offers possible options, and, in some instances, recommends one
option as being most conducive to an efficient, fair, and transparent process. These
sections are contained in blue text boxes.

This guidebook is only a summary of existing rules and does not constitute a rule or
regulation.
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|. Probable Cause

To initiate the Commission’s formal hearing process, the Enforcement Division first initiates Probable
Cause Proceedings (“PC Proceedings”) with the Executive Director. These proceedings work to establish
whether probable cause exists to believe that a violation has occurred. If probable cause is found, the
case moves forward toward a Hearing on the Merits.

A. Probable Cause Filings

The Director of Enforcement initiates Probable Cause Proceedings by delivering a Probable Cause Report
(“PC Report”) to the Executive Director and the respondent. The first phase of PC Proceedings includes a

series of filings from all parties. Filings during this phase are subject to page and formatting
requirements.

e The PC Report is limited to 25 pages, exclusive of attachments. Enforcement Reg 6.

e Arespondent’s Response is limited to 25 pages, exclusive of attachments. Enforcement Reg 6.

e The Enforcement Division’s Rebuttal is limited to 10 pages, exclusive of attachments.
Enforcement Reg 6.

e Evidence in all probable cause filings can rely on witness declarations, hearsay evidence, and any
other relevant evidence. Enforcement Reg 7(B)(6).

1. Probable Cause Report




The PC Report is subject to the following requirements, as excerpted above:

e A copy of the PC Report must be delivered to each respondent, the Executive Director, and any
complainant who has alleged retaliation. Enforcement Reg 7(B)(2).

e A PC Report must include certain content as described in the box above. Enforcement Reg
7(B)(2).

2. Probable Cause Report — Response

3. Probable Cause Report — Rebuttal




4. Whistleblower Complaints

Whistleblower retaliation cases are subject to the following additional requirements during PC
proceedings:

e Complainants who wish to participate in the PC proceedings must deliver a written request to
the Executive Director within 10 calendar days of the PC Report. Enforcement Reg 7(B)(3).

e Complainants may provide additional evidence to the Executive Director in response to the PC
Report. Enforcement Reg 7(B)(3).

e The Executive Director has discretion to set the scope of the complainant’s participation.
Enforcement Reg 7(B)(3).

B. Probable Cause Conference
Any party (a respondent or the Director Enforcement) may request a Probable Cause Conference (“PC
Conference”) before the Executive Director. The PC Conference is an opportunity for each party to
present its arguments before the Executive Director makes a recommended finding of probable cause.

1. Delegation To Executive Director

Probable Cause Conferences are conducted by the Executive Director, subject to the following
requirements:

e The Commission automatically delegates responsibility for conducting each PC Conference to
the Executive Director. Enforcement Reg (7)(B)(1).

e The Commission makes the final finding of probable cause (described in further detail below).
Enforcement Reg 7(B)(1).

e The Executive Director may not recommend a Probable Cause Determination (“PC
Determination”) without giving the respondent(s) the opportunity to respond to a PC Report
and appear in person at a PC Conference, if appropriately requested. Enforcement Reg 7(B)(1).

2. General Procedures
PC Conferences are subject to the following general procedural rules.

a. Requesting a PC Conference
PC Conference requests are subject to the following requirements:

e The Executive Director, Director of Enforcement, or any respondent may request a PC
Conference. Enforcement Reg 7(C)(2).

e Arequest for a PC Conference must be served on the Executive Director and all other parties no
later than 21 calendar days after delivery of the PC Report. Enforcement Reg 7(C)(2).

o The Executive Director will set a time for the PC Conference. Enforcement Reg 7(C)(2).

e Complainants who allege retaliation may appear at a PC Conference but do not have the right to
request a PC Conference. Enforcement Reg 7(C)(2).

The Enforcement Regulations are silent on certain issues relating to requesting a Probable Cause
Conference:

e There are no requirements for when the Executive Director should schedule a PC Conference.



e There are no requirements for how or when the Executive Director must provide notice to the
parties about the date of the PC Conference.

b. Confidentiality
PC Conferences are subject to the following confidentiality requirements:

e PC Conferences are confidential and closed to the public. Enforcement Reg 7(C)(1).

o If arespondent requests, and all other respondents agree, a PC Conference may be open to the
public. Enforcement Reg 7(C)(1).

e After a PC Determination, the PC Report, Response, and Rebuttal will remain confidential unless
the PC Conference was public. Enforcement Reg 7(C)(1).

c. Recordings and Transcripts
PC Conferences are subject to the following requirements related to recordings:

e PC Conferences must be recorded, and the Director of Enforcement must maintain a copy until
the opportunity for legal challenge has been exhausted. Enforcement Reg 7(C)(3)(iv).
e Recordings must be provided to any respondent upon request. Enforcement Reg 7(C)(3)(iv).
e Arespondent may request a certified court reporter to record the Conference. Enforcement
Reg 7(C)(3)(iv).
o The respondent must cover the cost of the court reporter. Enforcement Reg 7(C)(3)(iv).
o The respondent must provide a copy of the transcript to the Executive Director and any
other respondents. Enforcement Reg 7(C)(3)(iv).

d. Request for a Translator
PC Conferences are subject to the following requirements related to translators:

e Any party may request a City-approved translator for the PC Conference. Enforcement Reg
7(C)(3)(v).
e Per the City’s language ordinance, the Commission will bear the cost of the translation services.
Admin Code Section 91.7.
o The Commission should work with the Office of Civic Engagement and Immigrant Affairs
to identify and obtain the services of a qualified and competent translator.

e. Representation
PC Conferences are subject to the following requirements related to representation:

e The PC Conference is an informal proceeding. Enforcement Reg 7(C)(3)(i).
e Any respondent may bring legal counsel or another representative. Enforcement Reg 7(C)(3)(i).

f. Presentation of Evidence
PC Conferences are subject to the following requirements related to the presentation of evidence:

e Any party must submit a written request to the Executive Director and all parties at least seven
calendar days prior to a PC Conference if they wish to present witness testimony. Enforcement

Reg 7(C)(3)(ii).



e The Executive Director shall consider certain factors when deciding whether to allow testimony:
o Relevance of proposed testimony;
o If the witness has a substantial interest in the proceedings; and
o If fairness requires that the testimony be allowed. Enforcement Reg 7(C)(3)(ii).
e Additional evidence may only be submitted during or after the PC Conference if the Executive
Director requests such evidence to assist in determining whether there is probable cause.
Enforcement Reg 7(C)(3)(iii).

3. Determination
After a PC Conference, the Executive Director will make a recommended finding of probable cause or no
probable cause.

a. Standard for Determination
PC Determinations are subject to the following requirements:

e The Executive Director may only recommend a finding of probable cause if “the evidence is
sufficient to lead a person of ordinary caution and prudence to believe or entertain a strong
suspicion that a respondent committed or caused a violation.” Enforcement Reg 7(D)(1).

e A recommendation for finding probable cause does not constitute a finding that a violation has
occurred. Enforcement Reg 7(D)(1).

b. Finding of Probable Cause
Findings of probable cause are subject to the following requirements:

1. Arecommended finding of probable cause must be in writing and based solely on the evidence
and argument presented in the PC filings and at the PC Conference. Enforcement Reg 7(D)(2).
2. A recommended finding of probable cause must contain “a summary of all evidence and
arguments...and the Executive Director’s assessment of that evidence.” Enforcement Reg
7(D)(2).
3. The Executive Director must make a determination within 60 calendar days after the later of:
o The date the PC Report was served;
o The date the PC Conference was held; and
o The date the last pleading was received if no PC Conference is held. Enforcement Reg
7(D)(5).
4. The Executive Director cannot make a determination before a respondent’s deadline to respond
to a PC Report. Enforcement Reg 7(D)(5).
5. The Executive Director must deliver the recommended determination to the Commission the
following business day after making the determination. Enforcement Reg 7(D)(6).
6. The Executive Director must deliver the recommended determination to each respondent and
the Director of Enforcement within seven calendar days of making the determination.
Enforcement Reg 7(D)(5).

c. Finding of No Probable Cause; Written Advice
Findings of no probable cause are subject to the following requirements:

e |f the Executive Director does not find probable cause, he or she must issue a finding of no
probable cause in writing with “clear and concise” reasoning. Enforcement Reg 7(D)(3).



e Afinding of no probable cause (once ratified by the Commission) represents a final decision and
the end of the administrative process. Enforcement Reg 7(D)(7).

o A complainant must follow the procedures for judicial review of a final administrative
order in the California Code of Civil Procedure if they wish to seek additional review.
Enforcement Reg 7(D)(7).

e The Executive Director will issue a finding of no probable cause if respondent(s) provide “clear
and convincing evidence” that formal written advice was obtained from the Ethics Commission
that advised the respondent’s conduct was lawful and meets the requirements listed in the
Enforcement Regulations. Enforcement Reg 7(D)(8).

d. Default Order (PC)
Default Orders finding probable cause are subject to the following requirements:

7. If the Director of Enforcement followed all notice procedures and any respondents failed to
appear at the PC Conference, the Executive Director may recommend a finding of probable
cause against that respondent. Enforcement Reg 7(D)(4).

o The Director of Enforcement bears the burden of proving proper notice. Enforcement
Reg 7(D)(4).

C. Commission Ratification

The Commission has an opportunity to request a review of the Executive Director’s recommended PC
Determination and can thereafter choose whether to ratify the recommendation.

1. Commissioner Requests for Probable Cause Review

Commission ratification of the Executive Director’s recommended finding of probable cause is subject
to the following general requirements:

e The Executive Director must inform the Commission of a recommended PC Determination by
close of business the following business day. Enforcement Reg 7(D)(6).
e Any Commissioner may request review of a recommended PC Determination by the full
Commission in closed session at the next regularly scheduled meeting. Enforcement Reg 7(D)(6).
o Arequest for review of a Determination must be received by the Executive Director
within five calendar days of the Executive Director’s notification to the Commission.
Enforcement Reg 7(D)(6).
e If no Commissioner requests review by the deadline, the Commission has ratified the
recommended PC Determination. Enforcement Reg 7(D)(6)(ii).
o If the Commission ratifies the Determination, the Executive Director must publish the
formal Determination by delivering the full written report to the parties and posting it to
the Commission’s website. Enforcement Reg 7(D)(6)(ii).

The Enforcement Regulations are silent on certain issues relating to publication of a Probable Cause
Determination:

e There is no deadline for when the Executive Director must publish the ratified PC Determination
to the Commission’s website.



There is no deadline for when the Executive Director must deliver notice of the ratified PC
Determination to the parties.

2. Commission Review of Executive Director’'s Recommended Probable Cause
Determination

Formal Commission review of a recommended PC Determination is subject to the following
requirements:

If any Commissioner requests review of a recommended PC Determination by the deadline, then
the Commission must consider the recommendation in closed session at its next regularly
scheduled meeting. Enforcement Reg 7(D)(6)(i).
During closed session review, the Commission may hear argument from the Director of
Enforcement or respondent(s). Enforcement Reg 7(D)(6)(i).

o Parties will not have an opportunity to provide additional written argument to the

Commission for closed session review. Enforcement Reg 7(D)(6)(i).

Once a review of the recommended PC Determination has been requested, the Determination is
not final until the Commission ratifies it by a majority vote of three Commissioners.
Enforcement Reg 7(D)(6)(i).
The Commission must review the Executive Director’s recommended determination of probable
cause using the standard for probable cause: whether “the evidence is sufficient to lead a
person of ordinary caution and prudence to believe or entertain a strong suspicion that a
respondent committed or caused a violation” Enforcement Reg 7(D)(1) (emphasis added).
Commissioners are prohibited from “engaging in oral or written communications regarding the
merits of a complaint or enforcement action with any person or entity” prior to a final
determination on the merits. Enforcement Reg 9(A)(2).
If the Commission votes to ratify a finding of probable cause, the Executive Director must post
the ratified PC Determination to the Commission’s website and deliver it to each party in the
case. Enforcement Reg 7(D)(6)(ii).




Il. Preliminary Matters

Preliminary matters are matters that need to be addressed and resolved before a case proceeds to a full
Hearing on the Merits, including certain rules and decisions governing the process for a Hearing.
Following the issuance of a ratified Probable Cause Determination, the resolution of preliminary matters
is the first stage of the administrative hearing process. Preliminary matters must be heard and decided
prior to the actual Hearing on the Merits, which is covered in Part Ill of this Guidebook. This section
discusses each of the five types of preliminary matters listed in Enforcement Regulation 8(F) and seeks
to explain the provisions of the Enforcement Regulations regarding the resolution of preliminary
matters, as well as the role of the Commission or a presiding officer in the administration of preliminary
matters. Where the Enforcement Regulations do not fully explain the process for resolving a preliminary
matter, or are silent regarding such a process, this Guidebook identifies such areas, describes the issues
that need to be resolved, provides options available to resolve them, and provides a recommendation
that Staff believes will best assist the Commission in making its decision. In addition to the Enforcement
Regulations, this Guidebook section also relies on the provisions of the California Code of Administrative
Procedure (“CA APA”), which is referenced in the Enforcement Regulations in certain areas, and the San
Francisco Campaign and Governmental Conduct Code.

A. Preliminary Matters — Who Decides
The Enforcement Regulations provide for the Commission to delegate authority to preside over
preliminary matters to a member of the Commission or to an outside hearing officer. The rest of this
guide will use the phrase “Assigned Commissioner” to refer to whoever presides over preliminary
matters, whether an individual or the full Commission. The Assigned Commissioner has authority to
make preliminary determinations, and when the determinations are made by an individual, then the
Commission, upon request by the Executive Director or Respondent, may review those preliminary
determinations.

The delegation of preliminary determinations is subject to the following provisions:

e The Commission, upon majority approval, may assign an individual Commissioner a hearing
officer to hear and decide preliminary matters.

e The Assigned Commissioner makes an actual determination regarding preliminary matters.

e When made by an individual and not the entire Commission, a determination on a preliminary
matter is subject to review by the Commission upon request by either party.

10



B. Preliminary Matters — Nature and Scope
The Enforcement Regulations contemplate that the Assigned Commissioner will hear and decide all
preliminary matters but are silent on some aspects of the process for presiding over preliminary
matters. Although the Enforcement Regulations list various types of preliminary matters that may
require resolution ahead of the Hearing on the Merits under section 8(F) and state that parties may
request consideration and resolution of such matters during a given timeframe, the Enforcement
Regulations do not clearly define the nature and scope of these preliminary matters and the process

11



through which the preliminary matters must be heard and decided. This section addresses the nature
and scope of preliminary matters, and section (11.C) addresses the process for deciding them.

1. Procedural Matters
The Enforcement Regulations do not provide a definition for “procedural matters.” However, the

Regulations do contemplate that the following matters will need to be resolved before the case
proceeds to a full hearing on the merits. Note that some of these matters are discussed in greater
depth, including possible options and recommendations, in the later section on Hearings on the Merits.
Procedural matters may include:

» Scheduling:
e The schedule, timeframe, and location for resolving any motion raised by parties.
e The schedule, timeframe, and location of the Hearing on the Merits.
> Filings
e The procedure for submission, filing, or service of a document.
e Permission to submit hearing briefs to the Commission via email.
> Discovery
e The procedure for discovery, including witness and document subpoenas.
e Rulings regarding the issuance of subpoenas and discovery orders.
» Witnesses
e The identity and number of witnesses.
e The procedure for witness exclusion and the standard that should be applied in
the decision to exclude a witness.
e The procedures for examination of witnesses, including whether to impose any
time limits on questioning.
e Whether to allow video testimony.
> Exhibits

12



>

e The order of presentation of evidence, generally.

e The procedure for introduction and standard of admissibility of exhibits.

e The procedure for submissions of stipulated exhibits in the Hearing on the Merits.
Format

e The order of oral arguments, including opening and/or closing statements.
Orders

e The procedure for issuing a default order.

e The timing for voting on orders and penalties.
Other such matters as will facilitate the orderly and smooth conduct of the hearing on
the merits, including the general Commission practice, as provided in the Enforcement
Regulations, for recording of a hearing when a default order is warranted.

2. Disqualification of Commissioners
The Enforcement Regulations do not provide a criteria or standard for disqualification of Commissioners.
There are existing City Ethics laws that govern the process for disqualification of City Officers when they
are prohibited from making or participating in making a governmental decision, which includes any
enforcement action. Additionally, there are rules that govern the public disclosure of certain
relationships an officer or employee may have with a person who is the subject of a matter before the
officer or employee. There are also disqualification protocols established under the CA APA.

Disqualification of Commission members are subject to the following requirements under SFC&GCC:

e Commissioners are disqualified and must recuse themselves from matter in which they have a
financial conflict of interest.

e Commissioners must disclose on the public record any personal, professional, or business
relationship with any individual who is the subject of or has an ownership or financial interest in
the subject of a matter before them.

13




Disqualification of Commission members are subject to the following requirements under the CA APA:

e Commissioners are subject to disqualification for bias, prejudice, or interest in the proceeding.

e Even when there is evidence of other factors as listed in subsection (b)(3) above, there must still
be further evidence of bias, prejudice, or interest to require disqualification.

e The same requirements govern disqualification requirements for an agency head.

o The Commission by regulation may provide for peremptory challenge of the presiding officer.

14



3. Requests for Dismissal
The Enforcement Regulations do not explain the nature or process for requests made to the Assigned
Commissioner to dismiss a case, other than that such requests may be based on an argument that “even
if the allegations set forth in the PC Determination are true, as a matter of law those charges do not
state a violation of law as alleged.” Enforcement Reg 8(F)(3). A request for dismissal would likely be an
opportunity for a respondent to argue for dismissal based on new legal theories not already raised
through the PC process or new evidence discovered after a PC Determination was already made.

4. Discovery Motions and Subpoenas

a. Discovery Motions
The Enforcement Regulations provide for a process of discovery, which is to be overseen by the
Assigned Commissioner.

15







Discovery is subject to the following rules under the CA APA:

e The respondent or any party may request discovery of the information described above by written
request to another party within 30 days of the delivery of the ratified Probable Cause Determination
by the Executive Director.

The respondent may also request discovery of the information described above by written request
to another party within 15 days of service of any additional pleadings. (Note: under the Enforcement
Regulations, a new pleading would mean the issuance of a new PC Report and the initiation of a new
PC process. Thus, rather than extend the discovery timeline, a new pleading would reset the clock to
restart the entire PC process).

b. Issuance of Subpoenas
The Enforcement Regulations state that the Assigned Commissioner has the authority to issue
subpoenas during the course of determining preliminary matters prior to a Hearing on the Merits.

17



Subpoenas are subject to the following rules under Enforcement Regulations section 8(D)(1):

e The Assigned Commissioner will have the authority to issue subpoenas.

e The Executive Director or respondent may request the issuance of subpoenas to compel attendance
of a witness or the production of documents at the Hearing on the Merits.

e Any request must be made no later than 20 calendar days prior to the commencement of the
Hearing on the Merits.

e A request for documents subpoena must be accompanied by a declaration explaining why the
documents are necessary.

e Subpoenas may be issued upon approval by the Commission or the Assigned Commissioner.

5. Other Matters not related to truth or falsity of allegations
The scope of this final catchall category of preliminary matters is not further defined. The Commission
may choose to consider additional items as preliminary matters at its discretion.

C. Process for Resolving Preliminary Matters

The process for resolving of preliminary matters entails three steps: (1) a motion for consideration of a
preliminary matter by a party, (2) the hearing and deciding of the preliminary matter and issuance of an
actual determination on the preliminary matter by the Assigned Commissioner; and, if requested by the

18



Executive Director or a respondent, (3) the review of the Assighed Commissioner’s decision. Section 8(F)
of the Enforcement Regulations sets out the process for requesting a resolution of preliminary matters.
When a party submits a motion for resolution of a preliminary matter to the Assigned Commissioner,
the motion must set forth relevant facts, law, and argument.

1. Motion to Request Consideration of a Preliminary Matter

Submission of Motions, Responses, and Replies: the timeline provided under section 8(F) of the
Enforcement Regulations does take into account the amount of time that would be required for the
resolution of preliminary matters, including the submission of responses, replies, determinations, and
review of such determinations if a request is made, before the commencement of the Hearing on the
Merits. Additionally, the date for the Hearing on the Merits may be unknown at the point when
preliminary matters are being adjudicated, so the actual submission deadlines as provided in the
Enforcement Regulations might be unknown to all parties. Finally, the Enforcement Regulations do not
specify a particular process through which preliminary matters must be resolved. Before a matter
proceeds to an Assigned Commissioner, the Commission should establish the timeline and process for
the submission of motions by parties to request a resolution of preliminary matters.

19
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2. Determination of Preliminary Matters and Extension of Times
The Enforcement Regulations do not set forth a specific process for resolving preliminary matters once a
motion is made by either party and responses and replies, if any, are submitted. Additionally, the

Enforcement Regulations do not prescribe any particular format by which the Assigned Commissioner’s
determination should be issued.

21



3. Commission Review of Assigned Commissioner’s Determination
Section 8(A)(1) of the Enforcement Regulations provides that preliminary matter determinations by an
Assigned Commissioner may be reviewed by the Commission upon request by the Executive Director or
a respondent. The Enforcement Regulations are silent regarding the timeline for delivery of a request for
review by parties, the process for conducting such review, and the standard or protocols the
Commission should follow in conducting the review.

D. Hearing Brief and Setting Date of the Hearing of the Merits

1. Submission of Hearing Briefs
The Enforcement Regulations require the Executive Director to submit a Hearing Brief and allow for any
respondent to submit a response brief. The Executive Director may also submit a rebuttal brief.

The Hearing Brief is subject to the following rules regarding format and submissions under
Enforcement Regulation 8(E):

22



e Only the Executive Director is required to submit a Hearing Brief. Respondents may also submit
Hearing Briefs. The same page limitations that apply to Probable Cause Reports also apply to
Hearing Briefs (25 pages, exclusive of attachments, for Hearing Briefs and 10 pages, exclusive of
attachments, for the Rebuttal Brief).

e The Hearing Brief must include legal arguments, evidence, and witnesses to be presented at the
Hearing on the Merits.

e The Hearing Brief must be submitted no later than 30 calendar days prior to the date that the
Hearing on the Merits commences, while the response brief is due no later than 15 calendar days,
and Staff’s rebuttal due no later than five calendar days prior to the date the Hearing on the Merits
commences.

e Six copies of the Hearing Brief must be delivered to the Commission, Assigned Commissioner or
outside hearing officer and all parties unless the Assigned Commissioner agrees to accept briefs by
email.

2. Setting the Date of the Hearing on the Merits
The Enforcement Regulations place the responsibility for setting the date of the Hearing on the Merits
with the Executive Director. This can be done at any time after the Commission’s ratification of probable
cause. Respondents must receive at least 30 days’ notice.

23



lll. Hearing on the Merits

A Hearing on the Merits (“Hearing”) is a formal proceeding to resolve whether or not a respondent has
violated the laws administered by the Commission. The Hearing presents an opportunity for the parties
to present their case through oral arguments, exhibits, and witnesses and for the Commission to
determine whether a violation has occurred based on the evidence presented. If the Commission
determines a violation has occurred, it must then determine the appropriate remedy.

Certain rules and decisions governing the process for a Hearing are considered procedural matters, as
outlined in section Il above, and must be resolved during the preliminary matters phase. These items are
identified as such and discussed in greater detail below.

A. Hearing — Who Decides
The Enforcement Regulations give the Commission the option to appoint an individual Hearing Officer
for each Hearing. If the Commission does not take action to appoint a Hearing Officer, it will
automatically preside over the Hearing as a whole body.

B. General Hearing Protocols
The Enforcement Regulations include protocols that apply generally to Hearings.

24



1. Charging Document

2. Public Hearings
Hearings are subject to the following rules regarding the public:

e All Hearings must be open to the public. Enforcement Reg 9(A)(2).

e Any party may request the exclusion of any witness from being present during the Hearing while
they are not providing testimony. The Commission or the Hearing Officer must rule on this
request. Enforcement Reg 9(A)(2).

e Commissioners may not engage in “oral or written communications regarding the merits of a
complaint or enforcement action with any person or entity” prior to a final determination on the
merits. After a final determination, Commissioners “may discuss matters in the public record.”
Enforcement Reg 9(A)(2).

The Enforcement Regulations are silent regarding witness exclusion at the public hearing. The following
issues are procedural matters that should be resolved during the preliminary matters stage.

3. Request for Translator
Hearings are subject to the following rules regarding translators:

e Any party may request a City-approved translator at the Hearing by delivering the request to the
Executive Director in writing at least 20 calendar days before the hearing. Enforcement Reg
9(A)(5).

e The requesting party must deliver a copy of the request to all parties. Enforcement Reg 9(A)(5).

e Per the City’s language ordinance, the Commission will bear the cost of the translation services.
Admin Code Section 91.7.

o The Commission should work with the Office of Civic Engagement and Immigrant Affairs
to identify and obtain the services of a qualified and competent translator.
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4. Recording

5. Rules of Evidence

Hearings are subject to the following rules as found in the Enforcement Regulations, the California
Rules of Evidence, and the California Administrative Procedure Act:

e All evidence admissible in an administrative proceeding under the California APA is admissible
during a Hearing before the Commission. Enforcement Reg 9(A)(4).

O

Formal evidence rules do not apply in Commission Hearings. A simpler set of evidence
rules apply. Enforcement Reg 9(A)(4); CA APA Section 11513(c).

Relevant evidence is any evidence “having any tendency to prove or disprove any
disputed fact that is of consequence to the determination of the action.” Cal. Evidence
Code, Div. 2 —210.

Hearsay evidence, defined as any evidence taken outside the hearing room, may be
used to support other evidence but may not be used alone to support a finding of fact.
CA APA Section 11513(d).

The rules of privilege shall be effective to the extent that they are otherwise required by
statute to be recognized at the hearing. CA APA Section 11513(e)

The Commission (or Hearing Officer) has discretion to exclude evidence if its probative
value is substantially outweighed by the probability that its admission will necessitate
undue consumption of time. CA APA Section 11513(f).

e Commission Staff and each respondent may call and examine witnesses, introduce exhibits,
cross-examine and impeach witnesses, and rebut any evidence presented. Enforcement Reg
9(A)(4). CA APA Section 11513(b).

e Oral evidence shall be taken only on oath or affirmation. CA APA Section 11513(a).
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6. Standard of Proof

7. Continuances and Extensions

Hearings are subject to the following rules regarding continuances and extensions:

Any party or witness may request an extension of time to complete any act or produce any
material to the Commission. Enforcement Reg (9(A)(10)(i).

o

o

Requests must be made in writing to the Commission Chair or their designee and must
be delivered to the Commission Chair or designee and all other parties at least ten
business days before the relevant deadline. Enforcement Reg 9(A)(10)(i).

The Commission Chair or designee may approve or deny the request at his or her
discretion, upon a showing of good cause, within five business days of receipt.
Enforcement Reg 9(A)(10)(i).

Any party may request the continuance of a Hearing date by delivering the request to the
Commission Chair or Hearing Officer. Enforcement Reg 9(A)(10)(ii).

O
O

The party must provide a copy to all other parties. Enforcement Reg 9(A)(10)(ii).
The request must be delivered at least ten business days before the Hearing date.
Enforcement Reg 9(A)(10)(ii).

The Commission Chair or Hearing Officer may approve or deny the request at their
discretion, upon a showing of good cause, within five business days of receipt.
Enforcement Reg 9(A)(10)(iii).

C. Presentation of a Case — Oral Argument, Exhibits, and Witnesses
The Enforcement Regulations provide for the presentation of a case by the Enforcement Division and
each respondent at the Hearing on the Merits. This includes a combination of oral argument, exhibits,

and witnesses.

1. Oral Argument

Oral argument includes time for parties to make their case to the Commission (or Hearing Officer).
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Oral Argument is subject to the following rules:

e Parties are allowed 15 minutes to “make their case,” with three minutes for rebuttal.
Enforcement Reg 9(A)(8).

o The 15-minute limit applies to opening and closing oral arguments and not the process
of presenting evidence through witnesses and exhibits. Though the regulations have
some ambiguity on this issue, it would be impractical for either party to present all
exhibits, witnesses, and arguments in just 15 minutes.

e The Commission may extend any party’s time. Enforcement Reg 9(A)(8).

The Enforcement Regulations are silent on some issues relating to oral argument. The following issues
are procedural matters that should be resolved during the preliminary matters stage.

2. Exhibits
Exhibits are a tool for parties to introduce evidence to be considered by the Commission. Exhibits
include emails, physical objects, video or audio recordings, photographs, or other written documents.

Exhibits are subject to the following rules:

o If the parties stipulate to the admissibility of an exhibit, the exhibit will automatically be
introduced during the Hearing and does not need to go through the admission process. All
parties must notify the Commission of any stipulated exhibit before the Hearing. Enforcement
Reg 9(A)(6).

e Each party must move to admit any exhibit during the presentation of their case in chief.
Enforcement Reg 9(A)(6).

e Once a party moves to admit an exhibit, the opposing parties may object to the admission of
that exhibit and present their argument for objection. Enforcement Reg 9(A)(6).

e At this point, whoever is presiding over the hearing — either the Commission or the Hearing
Officer — must determine the admissibility of the exhibit. Admissibility is governed by the rules
of evidence cited above. Enforcement Reg 9(A)(6).
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The Enforcement Regulations are silent on some issues relating to exhibits. The following issues are
procedural matters that should be resolved during the preliminary matters stage.

3. Witnesses
Witnesses are another tool for parties to introduce evidence to be considered by the Commission.



Witness examination is subject to the following rules:

o Witnesses shall be examined first via direct examination by the party that called the witness.
Enforcement Reg 9(A)(6).

e Witnesses shall then be examined by the opposing party via cross-examination. Enforcement
Reg 9(A)(6).

e The party that called the witness shall then be given an opportunity to conduct a re-direct
examination of the witness. Enforcement Reg 9(A)(6).

e After examination by all parties, the Commissioners shall have an opportunity to ask questions
to the witness. Enforcement Reg 9(A)(6).

e Each witness must testify under oath. CA APA Section 11513(a).

o The Commission, Commissioners, and Hearing Officers have the authority to administer
oaths and affirmations. Enforcement Reg (9)(A)(9).

The Enforcement Regulations are silent on some issues relating to witnesses. The following issues are
procedural matters that should be resolved during the preliminary matters stage.
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D. Findings and Orders

The Enforcement Regulations establish the process for determining whether a violation has occurred,
and if a violation has occurred, for imposing any orders and penalties. The Enforcement Regulations also
outline potential remedies that the Commission can impose.

1. Findings
After the parties have presented their cases, the Commission will determine whether it will find that the
respondents have committed any violations of law.

Findings are subject to the following rules:

e The votes of at least three Commissioners are required for each separate finding of a violation
of law. Enforcement Reg 9(B)(2).

e Discussion and action on a Hearing on the Merits, including imposition of an order or penalty or
a finding of no violation, must take place in public session. Enforcement Reg 9(A)(2).

e Afinding of a violation must be supported by findings of fact and conclusions of law and be
based exclusively on the record of the proceedings. Enforcement Reg 9(B)(3).

o If a Hearing Officer presided, that officer must submit a report and recommendation within 30
calendar days of the hearing. Enforcement Reg 9(B)(1).

o The Hearing Officer’s report must include proposed findings of fact and conclusions of
law. Enforcement Reg 8(A)(2).

o The Hearing Officer’s report must be delivered to the Commission, the Executive
Director, and each respondent. Enforcement Reg 8(A)(2).

31




o After the report is received, the Executive Director will put the matter on the agenda for
consideration at the next Commission meeting. Enforcement Reg 8(A)(2).

o If a Hearing Officer presided, the Commission must then determine whether
respondents committed a violation of law within 45 calendar days after the report and
recommendation are delivered. Enforcement Reg 9(B)(1).

e If the full Commission presided over a hearing, the Commission must determine whether
respondents committed a violation of law within 45 calendar days after the hearing.

e If the Commission does not find any violation, the Commission must publicly announce this fact
and no further action will be taken. Enforcement Reg 9(E).

o A complainant may appeal a final order through the procedures in the California Code of
Civil Procedure. Enforcement Reg 9(E).

e If the Executive Director followed all notice procedures and any respondent failed to appear for
the hearing, the Commission may enter an adverse judgement in default. Enforcement Reg 9(F).
o A party may appeal a default order. Enforcement Reg 9(F).

The Enforcement Regulations are silent on certain issues relating to findings. The following issues are
procedural matters that should be resolved during the preliminary matters stage.
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2. Orders and Penalties
If the Commission finds any violations of law, it will then issue orders or penalties.
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Orders and Penalties are subject to the following rules:

The votes of at least three Commissioners are required to impose any order or penalty for a
violation. Enforcement Reg 9(C).

The Commission can issue any penalty or order as described in the Enforcement Regulations,
listed above, including any other relief it deems appropriate. Enforcement Reg 9(C).

The Commission must consider all relevant circumstances around a case, including but not
limited to the factors listed in the Enforcement Regulations, listed above. Enforcement Reg 9(D).
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